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I CONCEPT OF mTAL IllbTlgbATION. 

Mental b t a r d a t i o n  i m  a condition t h a t  involvea moat 

mpecia l i t ies  of medicine and i n  which there  are nmeroau uucu 

of i n t e r e s t  to many of the  aoc ia l  mclencem which are not  d i r a c t l y  

r e l a t ed  to medicine. There many medical myndromem t h a t  have 

mental re tardat ion  .s a symptom* even i f  it i m  no t  the most 

important elment.  It l a  almo t r u e  t o  oa;r t h a t  Mental b t a r d a t i o n  

i n  one of  the  important s o c i a l  and medical problem fac ing tho 

vorld toaay, am f a r  am h u a o  dimabil i ty i m  concerned.Uith the 
eevere mocial* rational, and economic Impart it is a condition 

t h a t  r equ ime  the  g rea tea t  degree of  underatanding and a t t en t ion  

w e  can g i r e  it. Because of the dimabil i ty that makes a pereon 

anable t o  obtain gainful ,  one can may tha t  mental abnormality i m  
a m i p i f i e a n t  handicap i n  the premmt day mocietj. 

The c r i t e r i a  of Mantel Retardation tendm t o  d i f f e r  i n  dif- 

f e r e n t  countr ieo dependiw on f a c t o r e  mch aa t r a d i t i o n *  c u l t u r a l  

philoeophy (including t h e  d e p e  of tolerance f o r  de r i a t ion) ,mc ia l  

compldxity, and t h e  a v a i l a b i l i t y  of  u rv icee .  It follow from t h i e  

t h a t  no mingle s e t  of c r i t e r i a ,  un le~m theee are i n  the v w e e t  

terw, rill f ind  acceptance i n  a l l  cq-untriee at anx one point  f n  

t h e .  Pereonm with very mild re tardat ion ,  f o r  exruple, rill often 

experience d i f f i c u l t i e e  i n  an i n d u e t r i a l  urban mocisty, but  t h e i r  

re tardat ion  m . ~  p u s  unnoticed i n  a a i r p l e  a g r i c u l t u r a l  society. 

Differencem i n  c r i t e r i a  betveetu d i f f e r e n t  culturem rill apply p u t i -  

cu la r ly  t o  thome of ten  near-normal a b i l i t y  while there w i l l  be c lose r  

yreement about the mom aeverely handicapped. Therefore, t h e  crh 

te r ion  of  Uental Retardation r e l a t e a  not mo much to the individual  

and him handicw but  allw r e f l e c t e  the complexity of t h e  d - d m  

t h a t  a eociety make8 upon the  individualma u well an threshold of  

i t6  tolerance f o r  deviation. 

m e n  we approach a problem of c l u e i f i c a t i o n  and nomencla- 

tu ra  ve are confronted with a very complex .pd d i f f i c u l t  kt. Tha 
choice i m  betcnen l ega l*  e t io log ica l ,  pmyctumetric and c l i n i c d  

conmideration. In  the  opinion of  the author the moat p r a c t i c a l  

courme i m  t o  combine pmychometric ammoment and the  concept of  

mocial competence with c l i n i c a l  u p e c t a  sf mental retamlat ion myndmme. 



A good d e f i n i t i o n  is t h a t  proposed by t h e  American Associat ion 

of Mental Deficiency: 'mental r e t a r d a t i o n  is a sub average 

gene ra l  i n t e l l e c t u a l  func t ion ing  which o r i g i n a t e  dur ing  t h e  

developmental per iod and is ~ s o c i a t e d  with  impaiment  o f  

adap t ive  behaviour'. I n  t h i s  con t ex t  it would be s impler  

t o  begin t o  cons ider  r e n t a l  r e t a r d a t i o n  i n  t h e  category o f  

mild,  moderate, memere and profound mental re ta rda t ion .  Along 

side t h i s  t h e r e  i a  need f o r  a q u a n t i t a t i v e  a e s e s a e n t  of i n t e l -  

l igence.  For this purpose t h e  1.Q is w e d  - t h e  range is alwaym 

approximate - m i l d :  -2.0 to -3.3 s t anda ra  d e v i a t i o n s  from t h e  

mean8 o f  hundred, i.e. 1.4. 50-70; moderate: - 3.3 t o  -4.3 

s tandard  dev i a t i on  from t h e  mean, i.e. 1.Q. 35-50; severe  1 -4.3 

t o  -5.3 s tandard  dev i a t i on  from t h e  mean, i.0. 1.Q. 20-35; and 

profound: more than  5.3 s tandard  dev i a t i on  from the mean. 

One o f  s e v e r a l  pos s ib l e  way8 o f  classifying causa t i ve  

f a c t o r s  is presented i n  t h e  fol lowing t a b l e s t -  

I. F a c t o r s  a c t i n g  before  conception. 

Geneticr a s i n g l e  gene 

(b) m u l t i f a c t o r i a l  

( c)  chromo8omal 

Other fac tors .  

11. P r e n a t a l  

I n f e c t i o n s  - v i r a l ,  p a r a n i t e e  
Chemical i n f l uences  
N u t r i t i o n a l  f a c t o r s  
Phys ica l  f a c t o r s  
I r u n o l o g i c a l  (Blood-group i ncompa t ib i l i t y )  
Endocrinological  d i s o r d e r s  i n  the mother 
P l a c e n t a l  d i s o r d e r s  
In t r a -u t e r i ne  hypoxia 
O t h e r  p r e n a t a l  f a c t o r s  

l a p h p i a  
B i r t h  i b j u r y  
Prematur i ty  

IV. Pos tna t a l  
I n i e c t i o n e  
I n  juries 
Chemical f a c t o r s  
N u t r i t i o n a l  f a c t o r e  
Deprivat ion factoris(e.g. s e n w r ~ ~ p w n a t a l  o r  s o c i a l )  

Ye Unknown causes. 



A study of t h e  above t ab le  would ahow t h a t  a r e  r e a l l y  

two primary caueee of mentally retardat ion.  And probably the  

l a r g e r  of the  two is  the  funct ional ly  retarded0 The second 

large group are those retarded due t o  organic cauoea. These 

are persons who e i t h e r  have a f a i l u r e  o f  development of t h e  

brain o r  dmage t o  a normal bra in  severe enough t o  prevent the 

person functioning i n  the  fu tu re  a t  a mantally normal l e r e l *  

I1 SERVICE3 FOR THE MENTALLY RETARDED:- 

I. FACTORS AFFECTING PLANNING: 

Planning of  se rv ices  and f a c i l i t i e s  f o r  the mentally 

retarded is affec ted  by a wide range of f a c t o r s  and conditioacl.. 

The types of se rv ices  and f a c i l i t i e s  required w i l l  be influenced 

by the number of individuals  i n  the  various l e v e l s  of retardation- 

mild, moderate, severe, and profound - and i n  lye c laaa i f i ca t iono  

such ae children (pre-school and school-age) and adults. The avail- 

a b i l i t y  of e x i s t i n g  nervicea and f a c i l i t i e s  f o r  t h e m  v a r i o w  l e v e l s  

am we11 as the t o t a l  n u d e r  of retarded eerved muat be LDowa i n  

order  t o  determine the  r e q u i r a e n t r .  For example, the  planning area  

may contain f a c i l i t i e s  providing educational se rv ices  f o r  the  mildly 

retarded of mchool-age but no t r a in ing  f a c i l i t i e e  f o r  the moderately 

retarded adults. This  w i l l  lead t o  lack of balance i n  planning. 

This  planning a leo  needs t o  be r e l a t e d  t o  o ther  forma of 

c o u u a i t y  planning and t o  the s o c i a l  and economic trends, r e f l ec ted  

i n  population growth, s h i f t  i n  age composition, and cbanges i n  land 

o t i l i s a t i o n  and ,a t te rns  of c o ~ e r c i a l  and i n d u s t r i a l  growth. Th. 

d r a n d  f o r  se rv ices  and f a c i l i t i e s  f o r  the  retarded may a leo  be 

influenced by any d i f t  i n  the content of  p r o g r a u s  of o the r  health, 

education and welfare agencies. P rac t i ca l  and r e a l i s t i c  planning 

therefore on the p a r t  of  governments c a l l s  f o r  an underatanding of 

a11 po ten t i a l ly  influencing factora. 

P r i o r i t i e s  need t o  be accorded t o  the  r e l a t i v e  need8 amongst 

the various area. t o  be nerved and the es t ab l i sh ren t  o f  r e q u i s i t e  

f a c i l i t i e s .  

Thi8 can be done only agains t  a background knowledge of the 

a v a i l e b i l i t y  of  c o u u b i t y  se rv ices  such M health,  education and 

welfare a c t i v i t i e s ;  and a v a i l a b i l i t y  of community aupport etc. 

In  order  t o  develop a sound plan f o r  any country, it may 

be advisable f o r  the governaents t o  e s t ab l i sh  a un i t  within the 

heal th  planning divimion charged with the  taak of  developing a 
co-ordinated plan f o r  the  se rv ices  and facilities f o r  the mentally 



retarded. This  %el l "  w i l l  a l s o  ensure a b e t t e r  co-ordination 

between the  ac t iv i t iem of t h e  various government agencier and 

between the  govern m n t  and t h e  voluntary organiscltions In teres ted  

i n  the  f i e l d  of mental retardat ion.  

Basic approaches f o r  tackl ing  the  various aspects  of the 

problemr of mental re tardat ion  have been defined i n  the  more 

developed countriee. The a p p l i c a b i l i t y  of  rtandard method6 i n  UM 

w i l l  hare to be aaseeeed i n  r e l a t i o n  t o  the  socia l ,  c u l t u r a l  and 

economic conditions of  t h e  countr ier  i n  the developing reeions. 

Out experience i n  Karachi suggests  broad app l i cab i l i ty  of standard 

approaches i n  education and rehabi l i ta t ion .  The ohly major departure 

noticed is i n  se lec t ion  o f  tuh. in occupational t r a in ing  in which 

heavy re l i ance  hu,  to be placed upon cot tage  industr ies .  

It may be pe r t inen t  a t  t h i s  st* to dirrcusm i a  some d e t a i l  

t be  p r o b l e u  pooed by re ta rda t ion  a t  varioum age levelo* 

(,) PRLSCBOOL CBIIMLBWa 

 he f i r s t  problem i n  this yo-6roup is t h a t  of i n i t i a l  

evaluation. A loca l  hosp i t a l  would be the most log ica l  f o r  a cen t re  
\ 

of t h i s  kind u it would be u w c i a t e d  i n  the  publ ic  mind am the  

n a t u r a l  mource of  advice; a t  the r a re  t i m e  it would be ea8ier  to 

m o b i l i a  t h e  r e ro icee  of  paediatr ieiaaa,  neurologists,  pmychologist., 

and p s y c h i a t r i s t s  who would b e  already working a t  theme hospitals. 

Guidance and mupport to the family can d m  be provided from 

these centres. In  view of the lack  of f a c i l i t i e s  f o r  r e r i d o n t i a l  

care a l a rge  n u b e r  of chi ldren can t h r r  be kept a t  horse 

m s i c a l  therapy, which ir a l s o  required i n  a ntmber o f  re- 

tarded because of t h e  frequently m c i a t e d  neurological  d e f i c i b ,  

can be provided i n  the- hospitals 

(b) SCBOOL U;E CBILDOBW. 

The f i r s t  problem is again one of  u re l l e ing  t h e  degree of 

re tardat ion* It is e s s e n t i a l  t h a t  the  school p r p p u e  i n  theme 

countr ies  obtain the  s e n i c e s  of psychologists who could provide 

the neceseuy  test-  wherever the  teacher f e e l a  the need f o r  

fu r the r  aseeeament. 

Children of school age with a mild degree of r e t a rda t ion  

o f t en  1angui.h i n  the  mme c l a s s  having been o u t 6 t r i p p d  by t h e i r  

more competitive ud i n t e l l i g e n t  colleaguer. Later on these  chi ldren  

are e i t h e r  r e j e c t  by the rchool o r  withdrawn by the  d i s p u t e d  parent.. 

They therefore,  f o m  t h e  reservoi r  from which jnvenile  delinquent.  



delinquents are derived. One e f fec t ive  and r e l a t i v e l y  

inexpensive method of deal ing with t h i s  problem would b. 

the  e8tbbliahrent  of spec ia l  classes f o r  the  retarded i n  

each 8chool. 

Dq,programmee are required f o r  those chi ldren  of 

school age who cannot be retained i n  the  r p e c i a l  clasmm* 

By using day f a c i l i t i e s ,  parents  obtain nome relief f r o  

the 24 hours tank of care, and, through pa r t i c ipa t ion  i n  

parent  counselling of such f a c i l i t i e s ,  can obtain a b e t t e r  ~ d e m  

standing of the  p r o b l a s  of the retarded. Thus day f r e i l i t i e m  

make it poss ib le  to keep retarded a t  home md i n  t h e  communit~ 

The number of p r o g m s  of t h i s  kind i n  the  developing countr) 

are very few indeed, while the requirements are tremendolaa. Thia 

would inevi tably  lead t o  tbe problem. of  s t a f f i n g  t h e m  programmes. 

S t a f f  t r a i n i n g  fac i l i t i em need to be establi.Bed. Perhaps the 

c u r r i c u l u  f o r  w c h  teachers v i l l  have t o  be modified d o n g  prag- 

matic linee. For the s u c c e u  of theme programmes it is e s s e n t i a l  

t h a t  the  rrsrvicqe should be f r e e l y  avai lable  even t o  the  198s 

prosperous groups of the  population. 

rL shel tered  worrLehp v i l l  provide m a n y  b e n e f i t s  to t h e  

retarded person, him family, and h i s  colllunitr. 

Residential  inst i tut ionm with programmes of educational 

t ra in ing,  personal care  and shel tered  workshop, have a long 

hie tory  of  aervice t o  the mentally retarded. They have chanwd 

from being l a rge ly  cus todia l  i n s t i t u t i o n s  t o  dynmic  f a c i l i t i e m  

f o r  broad programmes. Them include s e n i c e s  f o r  the  mererely 

retarded and the  t o t a l l y  dependent no well aa service6 f o r  the 

retarded who cennot be maintained i n  the  hole o r  c o u n n i t ~  beoatme 

of  emotional o r  behavioral prohleme k s i d e a t i a l  facilities a1.o 

meet the  need of a co l lua i ty  unable t o  aupporf f i n a a c i a l l ~  t h e  

mervioer required by the  retarded, o r  whore placement i n  foster- 

ha res  is impract ical  o r  inadequate. In t h e  developing countr ies  

tho expectat ion t h a t  l a rge  numbers of remident f a c i l i t i e s  would 

be b u i l t  i n  perhaps opt imis t ic  and the  chances of t h e i r  dogenera* 

ing i n t o  cas ted ia l  inmti tu t ions  are great. Attempk ohould there- 

f o r e  be made to keep the nmber  of such inmtitutionm t o  a minimum 

and it is pors ib le  with modem drugs t o  be able  t o  do so. 

fie prime need f o r  t h e  a d u l t  r e t a rda te  is m e t  by 4 ohel- 

te red  workshop* This  includes a propamme which c o n s i ~ t s  o f t  

1 )  rock evalaat ion 
11) work adjustment t r a in ing  

iii) occuvational t r a i n i n t  



i v )  t r a n s i t i o n a l  or  extended employment which is 
ca r r i ed  ou t  under supervision of personnel 
qua l i f i ed  t o  d i r e c t  these activitiem. 

There a r e  c e r t a i n  advantages i n  providing the  mentally 

re ta rded  with she l t e red  workshop se rv ices  i n  programtea which 

include othe? handicapped individuals.  For some of t h e  mentally 

retarded,  such a programme can permit boarder  eppor tun i t i e s  f o r  

ooc ia l i ea t ion  and widen the  range o f  job c o ~ ~ t r a c t  t h a t  can be 

f u l f i l l e d .  These b e n e f i t s  can be r ea l i s ed ,  however, only i f  the  

s t a f f  o f  t h e  multipurpose workehop recogaises  t h e  s p e c i a l  need 

of t h e  retarded,  p a r t i c u l a r l y  the  longer t r a i n i n g  t i r e  frequently 

required. The o the r  advantage of a combined sheltered workshop 

would l i e  i n  the  economy of providing mheltered workahope f o r  d i f -  

f e r e n t  v a r i e t i e s  of handicapped. This  w i l l  prevent t h e  duplica- 

t i o n  of merviees and f a c i l i t i e s .  

In  addi t ion  t o  t h e  s e r v i c e s  defined above many supple- 

mentary s e r v i c e s  a r e  e s s e n t i a l  f o r  t h e  c a r e  of retarded. Generally 

speaking, theae se rv ices  are components o f  general  cornunity a e r t i c e s  

ava i l ab le  to t he  retarded and him family, am they are t o  any o the r  
\ 

ind iv idual  o r  group within t h e  comunity. Among these  se rv ices  area 

preventive medical serv ices ,  pub l i c  health,  nursing, case  work, 

counmelling, fosterh-e care,  i n c o r a a i n t e n a n c e  s e r v i c e s  and 

inauranee schemee, l e g a l  a id  s e r v i c e  and many others.  Bince these  

mervices a r e  ava i lab le  i n  the  developed count r ies  to the  t o t a l  

community they do not  c o n s t i t u t e  a problem. But i n  the developing 

coun t r i e s  t h e  s e r v i c e s  of t h i s  kind are p r a c t i c a l l y  non-existent 

and depending on the en thueiam of t h e  organisa t ion  t h a t  han the 

resource and t h e  f i n a n c i a l  support, theae s e r v i c e s  have to be 

developed even f o r  the s p e c i f i c  purpose of t h a t  organisation. There- 

fore,  these  count r ies  w i l l  have t o  evolve a system by which these  

a e r r i c e o  a r e  made avail 'able to the mentally retarded. 

111 BEBABILITATIONI 

The auccesa of any r e h a b i l i t a t i o n  programme would eventual ly 

be r e f l e c t e d  i n  t h e  t o t a l  n o d e r  of persons g a i n f u l l y  employed. 

Preparing the  re ta rded  youth f o r  job placement is m extensive 

undertaking both i n  terns o f  t i r e  and laubject matter* The prem 

pa ra t ion  begins i n  t h e  c h i l d ' s  pre-school years  where t h e  family 

and c o u a n i t y  can e x e r t  a c r i t i c a l  inf luence  on h i s  i n t e l l e c t u a l  

and pe r sona l i ty  development. I t  is during t h e  c h i l d ' s  rchool  yea r s  



t h a t  he is introduced t o  the  complex elements i n  occupational 

adjustsent .  Throughout the  school yearn, prepara t ion  f o r  employ- 

ment should be considered a s  one of the severa l  manured objec t ive  

i n  curriculum building. It is here  t h a t  the r o l e  of counnelling 

hae t o  be accepted ae  an i n t e g r a l  p a r t  of the t o t a l  programae of 

education and vocational preparat ion of re ta rded  adolescents. 

Ef fec t ive  counsel l ing and gaidance caa come through formal and 

informal contac ts  with s tudents  and thue a11 peraonm e n g q e d  

i n  t h e  education and r e h a b i l i t a t i o n  of t he  mentally retarded have 

some degree of counsel l ing responmibility. I n  most of t h e  d e v e l o p  

i n 8  count r ies  no couneel l in6 eerv ices  of any kind a r e  ava i l ab le  nor 

is t h i s  considered one of t h e  e s s e n t i a l  occupations neceneary f o r  

community development. Am a first otep, therefore,  these  coun t r i e s  

need t o  develop a t r a i n i n g  programme f o r  c o u n e e l l o r s ~  

The moat important hurdle,  of course, is presented by t h e  

prevalence of unemployment i n  most of the developing countriea. Job 

oppor tun i t i e s  a r e  scarce  and t h e  r a t e  of unemployuent very high* 

The employers are therefore ,  understandably r e l u a c t a n t ,  even i f  

they are not  t o t a l l y  opposed, t o  the  idea  of employing a re ta rded  

o r  a handicapped pereon. An important task,  t he re fom,  of the  

government as w e l l  am t h e  s o c i a l  agencies respons ib le  f o r  t he  

meutally re ta rded  i n  addit ion t o  o r  sowtimen i n  p l ace  of t h e  

non-handicapped persons. 

I V  PBEVHJTION. 

The mower t o  t h e  problem o f  occurance of r e n t a l  retard-  

t i o n  is remearch t o  f i n d  ways of prevention* Thi6 munt include 

a l l  sc iences  r e l a t e d  t o  re ta rda t ion .  Reaearfh i n  such u e c u  i n  a t  
present ,  producing remarkable and f a sc ina t ing  r e s u l t s ,  and i t6 b u e  

i n  r ecen t  yearn has acce lera ted  phenomenally. Continuin6 p rogrem 

can be expectad from the g rea t e r  increase  i n  e f for t .  Over the  p u t  

25 yea r s  the reeearch i n  mental r e t a rda t ion  h a s  been remarkable. 

X.ny new syndromes have been described, and many have remponded to 

remearch. Since tbe  problem of prevention is r e l a t e d  to both 

p rena ta l  and p e r i n a t a l  period i t  would be p r o f i t a b l e  t o  devote m e  

a t t e n t i o n  t o  the  problem associa ted  with theee two periods. 

1 )  Preconceptic~nal and Interconceptinnal  period. 

A good standard of i tealth Cltrr~~~rth out cltildhoad, adol*mcent 

a d u l t  i f  and pregnancy is necessary f o r  & successfu l  reproduction. 

The physical  and mental hea l th  o f  mother, h e r  h i s t o r y  o f  irrmnimation 

m d  i n f e c t i o u s  disepsem, h e r  education, all influence p e r i n a t a l  



morta l i ty  and morbidity. Hal-nutrition and severe anaemia 

influences the course and outcome of pregnancy, e f f e c t  f e t a l  

growth and b i r t h  weight, and i n  many developing countr ies  i ron  

deficiency anaemia ie common among young g i r l s  and s p e c i a l l y  

women of chi ld  bearing ye. Repeated pregnancies may a l so  

aggravate the  n u t r i t i o n a l  s t a t e  r e su l t ing  i n  in fan te  of low 

b i r t h  weight w i t h  severe e a r l y  i ron deficiency. 

2) P r e p a n c ~ .  
.. , 
t.!c cfr',.cc nf genet ic  f a c t o r s  on conception is general ly 

known but  the  ac tual  cause of the  mutation of genes and chromo- 

somal aberra t ions  a r e  not  e a s i l y  explained. Some indica t ion  is 

available t h a t  maternal age is re la ted  t o  one of the  many ch*=o- 

mmal abnnormalitiee i.e. monoglia. S imi lar ly  the re  a r e  men7 drugs 

which a r e  known t o  e f f e c t  o r  damage t h e  f e t u s  i n  some ways. The 

indiscriminate use of drugs and t r a d i t i o n a l  remidiee of unspecified 

composition i n  developing c o w t r i e e  could a l so  produce a hazard. . 
The problem is not  one o f  the drugs being administered to  women u 

it i n  of the  administrat ion of drugs to women who become pregnant 

while under treatment. 

Rubella in the  e a r l y  weeks of pregnancy is an es tabl i shed 

cause of damwe to t h e  fetus. W i t h  potent vaccine now introduced 

rubel la  could become a preventable dimease. In  the  s u e  manner 

radia t ion  is known t o  produce dmage t o  the f e t w .  Needle- to 

say a careful  use of X-ray w i l l  reduce t h i s  po ten t i a l  hazard. Acute 

in fec t ions  d iseases  of which the moat important i n  developing 

countr ies  are: in fec t ious  h e p a t i t i s ,  -a l l  pox, tuberculosis ,  malaria, 

s y p h i l i s  and s h i s t o  a o m i ~ i s .  Bbeeue incompatibi l i ty and p r r a -  

t u r i t y  a r e  aloo now conait ions which are  menable t o  treatment 

provided s u f f i c i e n t  midwifery se rv ices  are avai lableo  Premature 

labour is on the whole poorly understood. It i n  aeeociated with 

low soeio economic s t a t*  and with maternal infeQtion. Again the  

influence on f e t a l  outcome that a r e  w e l l  known t o  arise o r  become 

manifeat during labour have received much at tent ion.  They include 

mechanical f a c t o r s  euch ae disproportion, unable l ie,  malpresentation, 

cord prolapse, prolonged labour, and t r a u a t i c  delivery. 

3 )  The Neonatal Period. 

The course of the  f i r s t  few days of l i f e  is la rge ly  pre- 

determined by he r id i t a ry  fac tors ,  the  maternal enviroruent,md 

the  e f f e c t  of  labour. Woet of t h e  neo-natal probleaa appears 



within 24 hour. of b i r t h  when m a x i m u m  obnewation and c a r e  is needed* 

I n  moat developed count r ies  e a r l y  neo-natal death r a t e s  below 10 p e r  

thousand have been achieved. HinkowdEi mtates t h a t  i h  C Q i u  neo- 

n a t a l  mor t a l i t y  r a t e  has  f a l l e n  from 1.9s i n  1957 t o  0.7s i n  1064. 

Thim w i l l  r phas ime  not  only the importance o f  proper care but  also 

encourage the be l i e f  t h a t  it i m  no t  ou t s ide  t h e  r e a l m  of possibility 

~ i v e n  t h e  w i l l  and determination. 

The quest ion of long t e n  mequelae of p e r i n a t a l  complicationa 

and of the  cont r ibut ion  t h a t  p e r i n a t a l  condi t ions  make t o  developmental 

and mental de fec t  of childhood i n  d i f f i c u l t  and complexo But it $6 

h o r n  t h a t  mental r e t a rda t ion ,  cerebra l  palay, delayed motor develop- 

ment, reading and l ea rn ing  d imrde rag  and o t h e r  mchool and behat iour  

p r o b l e m  a r e  reported t o  be umocia ted  w i t h  10116 s tandiog  fetal h f p o x k  

u s o c i a t e d  with eclampsia and knotted cord which lead. to bra in  d a m y e  

It is aleo known t h a t  b i r t h  r a t e  of lees than 2000 G i. l i k e l y  t o  

produce more re ta rda t ion ,  and s p u t i c  d ip l eg ia  occurs  almomt exclueively 

i n  ch i ld ren  who are born very prematurely and rho  weigh 1lSOOG or ' l es .  

a t  b i r t h *  

The key t o  t h e  problem of prevention o f  those caumem of mental 

r e t a rda t ion  t h a t  a r e  amenable t o  reduct ion i n  t h e  present  mtate o f  

knowledge l i e s  i n  planning and organising in t eg ra t ed  hea l th  w r v i c e a  

f o r  t he  mtpectant mother and h e r  c h i l d  i n  order  to provide c o n t i n u i t r  

of care0 I t  is a l s o  necesnary t o  increase  the  cooperation ba t reen  

doctor., midwirer, auraem, paed ia t r i c i ans  and publ ic  hea l th  authori- 

tiem i n  planning supervising and evalua t ing  t h e  q u a l i t y  of medical 

care t h a t  is a c t u a l l y  de l ivered  to t h e  c o u u n i t f *  

V THE U U  AND THE MENTULY BETIDED. 

I n  most developed coun t r i e s  t h e  lam regarding the  r i g h t  and 

previ ledges  and af ford ing  p ro tec t ion  t o  the  mentally re ta rded  u s  

p a r t  of t h e  mental hea l th  a c t s  of t he  var ious  countriam. On t h e  

o the r  hand very f e w  of t he  Third world countriem have any leg io la-  

t i o n  t h a t  relate.  t o  t h e  mentally re ta rded  although t h e  retarded 

and t h e i r  f i u i l i e m  hare  a t l e a s t  a s u e  need.. Thim a l s o  provide* 

them a unique opportunity o f  avoiding and repeat i-  the  wll meaning 

error. i n  the  development o f  s e rv ice8  f o r  the mentally re ta rded  t h a t  

ha re  been made i n  moat advanced countr iee,  auch M eegregation, 

(o f t en  i n  i ao la t ed  p laces) ,  of the re ta rded  permonst t he  f a i l u r e  t o  

pay s u f f i c i e n t  a t t e n t i o n  t o  the  c u r e i a l  need f o r  t r a i n i n g  o f  good 

pmrsonnel; o r  t h e  tendency t o  over emphasine the  medical u p e c t r  

o f  c a r e  ine tead  of developing and a c t i v a t i n g  a m u l t i - d i e c i p l i n a q  



approach with due emphasie on t r a in ing ,  genera l  and voca t iona l  

educat ion,  occupati6lnal day cen t r e ,  s h e l t e r e d  workshop, planned 

l i e e u r e  time a c t i v i t i e s  as w e l l  as on medical treatment. 

n CONCLUSION. 

There is genera l  agreement now t h a t  although t h e  amount of 

mental r e t a r d a t i o n  does  n o t  vary  from one country t o  another ,  c a se  

f i nd ing  and t h e  m o u n t  o f  mental  r e t a r d a t i o n  coming t o  t h e  a t t e n t i o n  

to t h e  p u b l i c  hea l t h  a u t h o r i t i e s  is inc rea s ing  i n  most coun t r i e s ,  

mainly becauee of t h e i r  changing s o c i a l  s t r uc tu r e .  Th i s  is c e r t a i n l y  

t h e  s i t u a t i o n  i n  t h e  FWRO regione In most c o u n t r i e s  t h e  j o i n t  fami ly  

system and t h e  extended family which could t a k e  c a r e  o f  moat of t h e  

mental  r e t a r d a t i o n  except  t h e  most severe  is changing to a nuc l ea r  

pa t te rn .  People are moving from t h e  f a r r e  i n t o  t h e  urban indumtr ia l  

a reas ,  f o r  both t h e m  reasons  t he  amount of i l l n s n ,  seems t o  be 

inc rea s ing  because it comes t o  the a t t e n t i o n  of t h e  p u b l i c  h e a l t h  

a u t h o r i t i e e  more readi ly .  The o t h e r  cause o f  i n c r e a m  o f  p rob ie r  

surrounding mental  r e t a r d a t i o n  is t h a t ,  owing t o  t h e  advancee made 

i n  medical and social care ,  t h e  eevere ly  mental ly  r e t a r d e d  have a 

h igher  expec ta t ion  o f  l i f e  than wae formerly pommible and t h e  dura- 

t i o n  o f  c a r e  h e a l t h  h a s  t h e r e f o r e  t o  be extended, Th i s  problem is 

f u r t h e r  co rp l i ca t ed  by t h e  l a c k  of awareness i n  t h e  popula t ion  about 

mental  r e t a r d a t i o n  and t h e  u n a v a i l a b i l i t y  o f  f a c i l i t i e m  f o r  the 

d iagnos i s  and guidance of management of such cameo. It is t h e r e f o r e  

imperat ive t h a t  t h e  c o u n t r i e s  o f  t h e  Region should a t tempt  derelop- 

ment of b a s i c  element8 of s e r v i c e s  f o r  t h e  menta l ly  r e t a rded  which 

must keep pace w i th  genera l  economic and s o c i a l  development. The 

succesu of t he se  a f f o r t e  would b e  d i r e c t l y  r e l a t e d  to t h e  degree t o  

which t he se  affor tm and t h e  oo lu t i ons  t h a t  a r e  envisaged r e f l e c t  t h e  

l o c a l  s i t u a t i o n ,  b e  t hey  i n  t h e  a r e a  of caueee, r e cogn i t i on  of t h e  

condi t ion  o r  its management#, 
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HARMONIZING MENTAL HEALTH L E G I S L A T I O N  AND P R O G R A W i  OBJECTIm: 

AN INTERNATIONAL SURVEY 

In t roduct ion  

It has long been known t h a t  t he re  is  a dynamic r e l a t i o n s h i p  between 

concepts of mental i l l n e s s ,  t he  treatment of t h e  mentally ill, and the  

law. Soc ia l  systems, through the  laws, s e t  boundaries of acceptable be- 

haviour and def ine  t h e  ca tegor ies  of f u l l y  accountable, o r  mentally 

competent, personhood e n t i t l e d  t o  take an a c t i v e  p a r t  i n  the  s o c i a l ,  

economic, and p o l i t i c a l  l i f e  of t h e  comiunity. Those people found t o  

f a l l  outs ide  these  boundaries and d e f i n i t i o n s  a r e  genera l ly  considered 

mentally incompetent o r  "insane". Treatment programmes a re  a l s o  l e g a l l y  

r e l a t e d  i n  t h a t  they a r e  of ten  cont ro l led  by laws on admission and d i s -  

charge, o r  on t h e  use of t reatment methods or  therapeut ic  drugs,  and 

when psychia t r ic  se rv ices  a r e  a p a r t  of s o c i a l  programmes f o r  t h e  s i c k  

and t h e  handicapped. 

m e  World Health Organ iza t imis  aware of the  importance of mental 

h e a l t h  l e g i s l a t i o n  i n  t h e  ove ra l l  mental hea l th  programmes of member 

s t a t e s .  Expert Committees i n  Mental Health over t h e  pas t  25 years 

have ca l l ed  a t t e n t i o n  t o  t h e  need t o  g ive  a t t e n t i o n  t o  l e g a l  matters  i n  

various f i e l d s  of mental hea l th  inc ludi ry  mental h o s p i t a l i z a t i o n ,  t h e  

aevelopment of community-based mental h e a l t h  se rv ices ,  mental r e t a r d a t i o n  

programmes, alcoholism, drug dependency, and s o c i z l  psychiatry.  



I. Methods of the study 

Initial plamlng for this stlidy began with a consultation on mental 

health legislation called by the Office of Mental Health and convened in 

Geneva from 26 July to 1 August 1972. The group included Dr J.V. Ash- 

burner of Australia, who had been a member of the Expert Committee on 

Mental Health in 1955, Dr P.A. Baan of the Netherlands, Dr E.F.B. Foster 

of Ghana, Dr P. Ratanakorn of Thailand, Dr C. Leory of France, Mrs R.H. 

Lowenstein of the United States of America, Dr H.R. Rollin of England. 

and M r  G. di Gennaro of Italy. Working with the group were staff members 

from the Office of Mental Health including Dr E.L. Margetts, who was 

secretary to the group, Mrs J. Moser, Dr R.W. Shapiro, Dr F.R. Hassler, 

and Dr N. Sartorius. Also attending the meetings was Dr T.A. Lambo,at that time 

Assistant Director-General of WHO, and now Deputy Director-General. 

Background papers were prepared by Dr Ashburner and by Dr Margetts 

for the meeting and as a result of the consultation further work on 

review of the laws and on the preparation of preliminary guidelines con- 

tinued over the next year. 

It was decided in 1975 that a more intensive effort should be 

launched with a more systematic analysis of the existing mental health 

legislation of the world. 

A contract was negotiated with the National Institute 

of Mental Health of the United States to support the effort, with staff 

contribution and facilities supplied by WHO from the Office of Mental 

Health (Headquarters), Regional Offices and the Health Legislation Unit 

(Headquarters). 

A questionnaire was drafted by the Office of Mental Health in collabora- 

tion with Regional Offices. English, French and Spanish versions were produced. 

The information sought in the questionnaire (copy attached) was in the following 

areas : 



( i )  mental h e a l t h  l e g i s l a t i o n  cu r ren t ly  i n  fo rce ,  with copies 

of s t a t u t e s  and r egu la t ions  where ava i l ab le ;  

( i i )  sub jec t  a reas  of law were access  t o  voluntary and involuntary 

t rea tment ,  r i g h t s d  p a t i e n t s ,  appeal procedures, inspect ion  of and 

s tandards  f o r  mental hea l th  f a c i l i t i e s ,  and adminis t ra t ion  of 

mental h e a l t h  serv ices ;  

( i i i )  evaluat ion  of t h e  measures f o r  p ro tec t ion  of t h e  r i g h t s  and 

welfare of p a t i e n t s  i n  such a reas  as prevention of improper use of 

involuntary  commitment, e x p l o i t a t i o n  of pa t i en t  labour,  e tc . ;  

( i v )  eva lba t ion  of t h e  opera t ion  of t h e  l e g a l  provisions i n  

force ;  

( v )  s p e c i a l  o r  s epa ra t e  l e g i s l a t i o n  f o r  mentally r e t a rda t ion ,  

alcoholism, drug dependency, and sexual  deviancy; 

( v i )  provisions forbidding,  l imi t ing ,  or  r egu la t ing  c e r t a i n  modes 

of t rea tment  such a s  electroshock therapy,  psychosurgery, and t h e  

p r a c t i c e  of t r a d i t i o n a l  or  f o l k  medicine; 

( v i i )  provisions concerning s p e c i a l  l i cens ing  of mental h e a l t h  

personnel; 

( v i i i )  t h e  degree of understanding of t h e  mental hea l th  l e g i s l a t i o n  

by var ious  groups i n  the  country; 

( i x )  d e s i r e  f o r  change i n  t h e  law by various groups i n  t h e  

country; 

( x )  education and t r a i n i n g  programmes i n  mental hea l th  law f o r  

var ious  groups i n  the  country; 

( x i )  relevance and opera t ional  functioning of mental h e a l t h  laws 

i n  regard t o  mental hea l th  programmes. 



The questionnaire was circulated and completed by 65 respondents in 

45 countries. The respondents were drawn from the following groups. 

(i) Members ofthe WHO Expert Advisory Panel on Mental Health. The Director- 

General has the authority to establish expert advisory panels on any subject 

and since 1948 over 40 such panels have been created. Panel members are 

selected by the Director-General after consultation with the national adminis- 

trations concerned. Panel members serve on a personal basis and are not 

expected to represent their country officially. They receive no remuneration 

and may make suggestions or furnish information on their own initiative and 

may also be consulted by correspondence. Members o m 0  Expert Committees are 

also drawn from these panels. 

The Expert Advisory Panel on Mental Health has about 100 members drawn 

from 50 countries. The majority are psychiatrists and many occupy senior 

positions of responsibility in mental health services of their countries. 

A smaller number are non-psychiatrists - sociologists and psychologists, 
for example. Together the membership represents a very wide range of expertise 

and experience in the field of mental health care. A number ofmembers have 

been personally involved in the assessment and drafqng of national mental 

health legislation. 

This group was responsible for completion of the largest number of ques- 

tionnaires (47 from 33 countries). 

(ii) WHO Representatives. In many countries (particularly those in which 

there is a significant level of technical cooperation and assistance) there is 

a resident WHO representative. In some cases such a representative may be 



responsible for a group of neighbouring countries. The bJH0 Representative is 

a member of the staff of the Regional Office and reports directly to the 

Regional Director. He may he described as a sort of WHO 'chargb d'affaires' 

who keeps in close touch with the health authorities of the country to which 

he is assigned and keeps the Regional Director informed of any special health 

problems in the country. In order to complete the questionnaire, therefore, 

the representatives had access to national health authorities and mental health 

experts within the country concerned. 

Seven questionnaires from 7 countries were completed by WHO Representatives. 

(iii) Representatives of national mental health associations. A smaller 

number of questionnaires (3 from 3 countries) were completedly national mental 

health associations. Lay members familiar with their associations' policy in 

the field of legislation were responsible for completing the questionnaires. 

(iv) Authorities selected by WHO Regional Offices. In a few countries, 

in which Expert Advisory Panel members were not available, Regional Offices 

made contact with experienced psychiatrists,who were asked to compleie ques- 

tionniares (8 from 8 countries). 



Collaboration and consultation was sought from various organizations 

including the United Nations (~ivision of Social ~evelopment) the Council 

of Europe, the International Commission of Jurists, the World Psychiatric 

Association, and the International Labour Office. 

The review of the mental health legislation was conducted by 

utilizing the statutory and regulatory materials supplied by the respon- 

dents to the questionnaire, by examination of the laws published in the 

International Digest of Health Legislation, and by analysis of the 

collections of national legislation in the Law Libraries of the United 

Nations and the International Labour Organization in Geneva. The re- 

search staff also reviewed comprehensively the WHO documents and reports 

and the available literature on the operations of the mental health laws 

and mental health service programmes in the countries selected for re- 

view. 

The total number of countries included in the comparative legal 

survey was 9. Of these, 28 were classified as operating under a formal 
legislative system. The remainder, all developing countries, were 

classified as functioning under informal systems with no specific 

legislation covering matters of mental health treatment and hospital- 

ization. Selection was made to include countries of varying population size, 

level of socio-economic development, political systems, structure and history 

(e.g., era of independence), cultural background, pattern of health services 

and development of mental health care. At least two countrieswere included 

in the survey from each region of the World Health Organization. The coun- 

tries included, by region, were as follows: 

African Region: Benin, Ghana, Lesotho, Nigeria. Rwanda, Senegal. 

American Region: Brazil, Canada, Costa Rica, Peru. Uruguay, United 

States of America. 

Eastern Mediterranean: Bahrain, Cyprus, Democratic Yemen, Egypt, 

Iraq, Iran, Jordan, Kuwait, Saudi Arabia, Sudan. Syria, Qatar, 

Yemen Arab Republic. 



European Region: Denmark, France, Norway. Poland, Romania, 

Switzerland, United Kingdom. 

South East Asian Region: India, Thailand. 

Western Pacific Region: Australia, FiJi, Japan, Malaysia. 

In federated countries it was not practicable to include an analysis 

of the law in every state, province, or canton. Therefore, the decision 

was made to include an analysis of 2 states in each federal country. An 

effort was made to select two Jurisdictions of different characteristics 

and in different geographic sections of the country. Some general 

observations are included about these countries as a whole in some 

sections of the Report. Also, the Report contains a separate discussion 

of important legal and constitutional matters in federated states in 

regard to the development of mental health services. 

The above listing of countries displays some imbalance in coverage 

which should be explained. The heaviest concentration of countries 

surveyed (13) was in the Eastern Mediterranean Region. This was due to 

selecting that area for a special project on developing countries (Part 

111, Section F). Cooperation in this special project from the Regional 

Office of WHO and from countries in that area was excellent and 

enthusiastic. We therefore included in our review an analysis of every 

country in that Region from which questionnaires or other materials 

were received. 

In four of the Regions, the coverage is close to equal with slight 

differences reflecting the number of member countries in the Region. 

The only Region with a limited coverage is South East Asia. This is 

due largely to the fact that South East Asia has a relatively smaller 

number of countries and responses to the questionnaire were received 

only from the two countries surveyed, India and Thailand. 
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11. Historical and contemporary perspective 

A. Historical review 

The Early Centuries: 

In the early history of man, authority and power read in the hands of 

families and tribes. Those unfortunate people who were unable to 

contribute to the needs of the group in hunting or farming, or in heavy 

domestic work, were disposed of or abandoned. The legal codes which 

collected and preserved tribal custom such as the Code of Hammurabi 

about 1700 B.C. indicated that head of families could be expected to 
1 

kill their deformed or demented children . This principle was con- 

firmed in later codifications down to the Code of Justinian in 529 A.D. 

In later centuries, mental illness was usually attributed to magical 

or religious origins, particularly where the individuals exhibited 

bizarre symptoms of hallucination or dilusion, or acted in a violent. 

excited manner. It was these people also who came to the attention of 

public authorities or the law. They were not considered sick and were 
2 

not dealt with by physicians . 

It was the attribution of religious powers or possession by evil 

spirits which in the Middle Ages made these societies fear the mentally 

ill. They became the concern of witch doctors and exorcists. Many of 

the mentally ill were horribly tortured and killed. One of the great 

physicians of the period, Johann Weyer, fought vigorously against the 

condemnation and brutal execution of witches, most of them women, when 

there was no evidence that they had caused harm to anyone. He argued 

that a distinction should be drawn between the "perfect will" of the 

sane man and the corrupted will of a person out of his senses. Weyer 

was pleading essentially for the innocence of the mentally ill. 

The first special institutions for the care and treatment of the 

mentally disordered were developed in the Islamic countries, in Fez about 

the year 700, in Baghdad in 705, Cairo in 800 and Damascus and Aleppo in 

1270. In Europe, a few institutions wer% opened in the Middle Ages, but 



most of t he  so-called " fur ious ly  mad" could be found i n  the  j a i l s  and 

p r i sons ,  t he  workhouses and poorhouses of every country i n  t h e  1800s. 

P r a c t i c a l l y  any oddi ty  of speech o r  behaviour was enough t o  provoke f e a r  

of t hese  c rea tu re s  so  t h a t  most of them were i n  chains.  

In  t he  growingtowns of s ix t een th  and seventeenth century Europe, 

t h e  insane (along with beggars, vagrants  and t h e  d e s t i t u t e )  were regarded 

a s  a t h r e a t  t o  publ ic  order  and cus tod ia l  i n s t i t u t i o n s  were e s t ab l i shed ,  

pr imar i ly  a s  instruments  of s o c i a l  con t ro l  wi th  l i t t l e  o r  no the rapeu t i c  

funct ion.  To the  extent  t h a t  t h e  l ega l  systems not iced  t h e  mentally ill during 

t h e s e  c e n t u r i e s  it was t o  p ro t ec t  s o c i e t y  from t h e  insane r a t h e r  than  

t o  o f f e r  a id  o r  t reatment  t o  t h e s e  marked people. I f  t h e  ind iv idua l  

became mental ly ill i n  a d u l t  l i f e  and had land o r  o the r  possess ions ,  t h e  

law was used only t o  dispose of h i s  o r  her  property,  o f t e n  p lac ing  a l l  

o r  p a r t  of it i n  t h e  hands of t h e  sovereign. The l e g a l l y  adjudicated 

incompetent, s t r i pped  of possessions and any claim t o  p ro t ec t ion  of t h e  

law, was c a s t  out  of soc i e ty ,  and, i f  considered a t  a l l  dangerous, was 
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locked i n t o  a room o r  s t a l l  i n  a p r i v a t e  house o r  placed i n  a cage . 
The subnormal o r  r e t a rded ,  i f  they  reached adulthood, might be allowed 

t o  wander a s  i d l e r s  o r  vagrants  eking out  a bare ex is tence  a s  beggars 

along wi th  o the r  severe ly  handicapped people who were disposed of i n  

much t h e  same way. 

Humanitarian Ef fo r t s :  

It was i n  1792 t h a t  Phil ippe Pine1 s t ruck  t h e  chains  from t h e  in-  
4 

sane a t  i3ice^tre . He d i d  t h e  same a t  S a l ~ f t r i k r e  i n  1795. These ac t ions  

were conceived i n  t h e  s p i r i t  of t h e  French Revolution, of which P ine l  was 

a committed supporter .  He urged t h a t  t h e  mental h o s p i t a l  be used a s  a p lace  

of refuge and moral t reatment  and education wi th  humane care  f o r  a l l  p a t i e n t s  

He would allow t h e  use of t h e  s t r a i t - j a c k e t  f o r  temporary con t ro l ,  but only 

on t h e  s p e c i f i c  order  of a physician.  

P ine l  and h i s  s tuden t ,  Lsqui ro l ,  were convinced of t h e  need t o  

sepa ra t e  t h e  insane p a t i e n t s  from t h e i r  f ami l i e s  and soc i e ty .  P i n e l ' s  

famous t r e a t i s e  on mental i l l n e s s  was e n t i t l e d  T r a i t e  medico-philosophiqde 

s u r  1 'A l ibna t ion  Mentale, t hus  beginni re  t h e  i d e n t i f i c a t i o n  of tne i n -  

sane a s  "a l iena ted"  from normal s o c i a l  contbct .  



Esquirol  was a b r i l l i a n t  teacher  and w r i t e r  who t r a ined  many 

physicians from France and o ther  countr ies .  He was the  primary psych ia t r i c  

consul tant  i n  the  d r a f t i n g  of the  French law on mental h e a l t h  adminis- 

t r a t i o n  and h o s p i t a l i z a t i o n  i n  189.  The law became t h e  model f o r  s i m i -  

l a r  l e g i s l a t i o n  i n  Switzerland,  England, Norway, Egypt, and Greece, a s  

well a s  i n  t h e  French colonies  of Africa and Indochina. Though 

s i g n i f i c a n t l y  amended over t h e  years,  t h e  Esquirol-designed l a w  of 1833 

is  still t h e  fundamental l e g i s l a t i o n  i n  mental h e a l t h  i n  France. The 

French p s y c h i a t r i s t s  of t h e  n ine teenth  century,  from Pinel  t o  Morel, 

were a l s o  the  founders of fo rens ic  psychia t ry ,  e s p e c i a l l y  t h e  study of 

t h e  r e l a t i o n s h i p  between mental i l l n e s s  and cr iminal  conduct. 

The Asylums: 

Insane asylums were developed throughout France under t h e  1838 

l e g i s l a t i o n  and throughout England and Wales under t h e  County Asylum Act 

of 1808. Kathleen Jones a s s e r t s  t h a t  t h e  importance of t h i s  Act l a y  i n  

its i d e n t i f i c a t i o n  of ca re  and treatment a s a p u b l i c  r e s p o n s i b i l i t y  and 

with  t h e  "attempt t o  d e a l  w i th . the  r o o t  cause '--insanity-- r a t h e r  than 

with t h e  symptoms of an t i - soc ia l  behaviourv5. A s  we w i l l  s e e  l a t e r ,  

modern mental hea l th  l e g i s l a t i o n  i n  some coun t r i e s  has re turned t o  an 

emphasis on an t i - soc ia l  behaviour --dangerousness t o  others-- a s  t h e  

primary l e g a l  j u s t i f i c a t i o n  f o r  any l o s s  of l i b e r t y  by t h e  mental ly ill. 

I n  t h e  asylum e r a ,  t hese  l a r g e  i n s t i t u t i o n s ,  u sua l ly  b u i l t  i n  

remote a reas  away from towns o r  c i t i e s ,  probably d i d  g i v e  more humane 

care  t o  t h e  severe ly  deranged than  had ever  been known before.  S imi la r  

i n s t i t u t i o n s  were developed f o r  t h e  mentally re tarded o r  feebleminded, 

but many were designated a s  schools i n  order t o  c a l l  a t t e n t i o n  t o  t h e i r  

e f f o r t s  t o  educate and t r a i n  t h e  l e s s  severe ly  r e t a rded  and phys ica l ly  

handicapped. The f i r s t  such schools were e s t ab l i shed  i n  Abendberg, 

Switzerland and i n  Ber l in ,  Germany i n  1842. The f i r s t  school  f o r  t h e  

feebleminded i n  America was opened i n  1848 i n  Massachusetts. 



The Commitment Laws: 

About the  middle of the  nineteenth century, evidence of worsening 

conditions i n  the overcrowded, poorly maintained insane asylums was 

brought t o  public a t t en t ion  by soc ia l  reformers and by wri ters  of 

sensational,  highly popular novels. 90th the  reformers and the  wri ters  

pointed out the  ease with which people could be hospitalized and the  

great  d i f f i c u l t y  of get t ing them out. 

Mrs E.P.W. Packard, one of the most act ive of the  reformers i n  the  

United S ta tes ,  had been placed i n  an asylum i n  I l l i n o i s  by her husband 

under a law providing t h a t  "married women and children" could be admitted 

t o  a mental i n s t i t u t i o n  on the  medical judgement of the superintendent 
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upon the  application of the  husband or the  parent or guardian respectively . 

Up t o  1848 there  was no s ing le  law concerning the management of the 

insane asylums i n  Great Bri ta in .  It was public d i s t ru s t  of the adminis- 

t r a t i o n  of t he  i n s t i t u t i ons  which caused the  Br i t i sh  Parliament t o  pass 

t he  Lunatics Act of 1848 which empowered a Lunatics Commission t o  conduct 

invest igat ions  of conditions i n  the  asylums and t o  receive periodic re -  

ports from the  superintendents on each pat ient  under t h e i r  care. The 

s i t ua t i on  improved, but i n  the  18605 and 1870s there  were fur ther  public 

disclosures  a d  another expose novel, Hard Cash, by ~ h a r l ' e s  Reade. In  

1884, an English woman, Mrs Georgiana Weldon, a f t e r  an attempt by her 

husband t o  have her involuntarily admitted t o  a private asylum, conducted 

a widespread campaign s imilar  t o  tha t  of Mrs Packard i n  America. She 

brought an action fo r  f a l s e  and wrongful commitment against  the physician 

who had c e r t i f i e d  her as  insane, won her case, and was awarded damages. 

The judge i n  the  case observed t ha t  he was astonished a t  the way i n  

which a person could be confined t o  an asylum on the  statement of any- 

body, providing cer ta in  proprie t ies  were met. He concluded t ha t  it was 

"posit ively shocking t ha t  such a s t a t e  of things could existfi7. 

Through the  e f fo r t s  of Mrs Packard and Mrs Weldon and other re- 

formers i n  other countries, the leg i s la tu res  enacted laws t o  control 

admissions and discharge from the  mental ins t i tu t ions .  These laws were 

essen t ia l ly  designed t o  prevent the  wrongful confinement of the  sane, not 

t o  improve conditions f o r  the mentally disordered. The criminal law was 



used as the model for the new reform legislation. Thus, lunatics and 

the feebleminded were "arrested" in the community and brought before the 

courts by the police, often in leg-chains or chest-arm restraints, and 

"charged" under the law. After a finding of insanity, they were in- 

voluntarily "committed" to the state-operated institutions on an order 

of indefinite confinement until lifted by the court. No one in the 

general public or among the professionals operating the asylums expected 

many of these people ever to see freedom again. 

The Early Twentieth Century: 

Neither the humane reform movements nor the commitment laws of the 

nineteenth century stemmed the tide of overcrowding in the asylums of 

the industrial countries during the remainder of the century, nor in the 

first four decades of the twentieth century up to World War 11. Never- 

theless, treatment and patient management methods were improving during 

the 1930s and 1940s. More patients, even among the most severely dis- 

turbed, were being discharged or allowed to return home as improved or 

in remission. With evidence of at least some successful treatment in the 

hospitals, more patients were beginning to present themselves for 

voluntary treatment. The social stigma of mental illness was still very 

strong, but there now seemed to be hope where for so many centuries 

there had been only despair and fear. 

The Countries of Asia, Africa and South America: 

The picture drawn above is somewhat restricted, being based primarily 

on the history of Europe and North America. Parallel strands of development 

of concept and practice in mental health existed in India, China and Africa 

(although in the latter case documentation is lacking). Comprehensive psy- 

chiatric history has yet to be written concerning these vast areas of the 

world. Up to only a few decades ago, it was seriously believed by mental 

health professionals from the industrialized countries that severe mental 

illness such as schizophrenia did not exist in Central Africa, South America 

beyond the coastal cities, or among the peoples of the islands in the South- 

West Pacific. It seems clear now that mental illness is ubiquitous throughout 

human societies on this earth and is merely hidden from professional view by 

different cultures at different stages in their development. As wes concluded 



by the WHO Expert Cbmmittee on Mental Health in 1975: 

"Well conducted epidemiological studies in 

several parts of the world have shown no 

fundamental differences either in range of 

mental disorders that occur, or in the 

prevalence of seriously incapacitating 

mental illness. These studies indicate 

that such seriously incapacitating mental 

disorders are likely to occur in at least 

1$ of the population at any one time or 

at least 1C$ of the population at some 

time in their lives. In the developing 

countries, as elsewhere, the maJor 

functional psychoses (schizophrenia and 

affective disorders) constitute a large 

part of such serious disorders, and, in 

addition, mental disordered secondary to 

infectious illnesses and other organic 
118 pathology are relatively common . 

In the rural areas of developing countries, remote from the few psy- 

chiatric services, mental illness goes untreated and only the most severe 

cases with bizarre symptoms or behaviour are noticed. Treatment by traditional 

practitioners is still found in many areas. Traditional systems are pluralistic, 

vary widely in their scope, practice and effectiveness. In some areas their 

positive contribution to mental health care is well established. In the urban 

areas of the developing countries, with the disruption of extended family 

ties, with rapid social change and unemployment, the problems of mental 

disorder are greatly aggravated. There are not nearly enough psychiatric 

services or personnel in any of these countries, and those which do exist ar e 

often centred primarily on large, custodial mental hospitals, which are 

unable to undertake diagnosis, treatment or follow up at the community level. 

New strategies are being developed to provide mental health care in the deve- 

loping countries. The principles of decentralization of services and inte-- 

gration with general health services is now widely accepted and the WHO 

Expert Committee referred to above advocated the provision of "basic mental 

health care" by primary health workers and the development of collaboratiol~ 



with non-medicd community agencies, such as the police, religious leaders 

and local associations. 

Mentalhealth law, itself untried and undeveloped in many of these coun- 

tries, will be needed to play a role in mobilizing the resources and dkect- 

ing the personnel to deal effectively with mental illness, one of the 

developing world's most serious health problems. 



B. International Survey of 1955 

The Review of Hospitalization Laws: 

In 1955, WHO published in the International Digest of Health Legis- 

lation a comparative survey of the mental hospitalization legislation of 

a number of countries of the world, the first such international survey 
9 ever compiled . The effort was suggested by the WHO Expert Committee on 

10 
Mental Health in its Third Report in 1953 . A circular letter was sent 

in early 1953 to member countries requesting copies of mental health 

legislation. Information was received from 40 governments. These 

materials, and other laws and regulations published in the Digest, along 

with an extensive review of available literature, were used to produce 

the analysis. Laws of 37 countries were listed in the publication. 

The Expert Committee Report: 

The next Report of the Expert Committee in Mental Health was de- 
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voted to the subject of mental health legislation . First produced in 
mimeographed form in 1954, it was printed in 1955. Thus, in the same 

year, a legal survey of unprecedented international scope and a unique 

psychiatric commentary on the law were forthcoming from WHO. 

In this section we will review briefly the findings and conclusions 

of the two documents. 

Major Features of the Laws: 

The 1955 legal survey indicated that the law in many of the 

countries which had previously been designed primarily to protect 

society from the patients was beginning to change in the direction of 

simplified methods of admission and discharge enabling patients to re- 

ceive treatment earlier. 

Considerable attention was given to changes in terminology. Words 

such as "insane" and "lunatic" were being replaced with "mental illness" 

and "mental disease" in English-speaking countries. In France, still 

functioning under the Law of 1838 which used the term "alien6s", the 

survey called attention to a Ministry of Health Circular of 1948 which 



r e fe r red  t o  "malades mentaux". I n  the  Spanish-speaking countr ies  of 

South America and i n  Mexico, t h e  newer term w a s  found t o  be "enfermos 

mentales". 

Along t h e  same l i n e s ,  t h e  modern l e g i s l a t i o n  was abandoning 

reference  t o  " luna t i c  asylum" and replac ing  i t  witn "mental hosp i t a l "  

and "psych ia t r i c  hospi ta l" .  There was a l s o  a movement away from 

"commitment" because of its cr iminal  connotat ion and toward "admission" 

o r  " recept ionv i n  English-speaking countr ies ,  "admission" o r  "placement" 

i n  France, "ingresso" i n  Mexico, "interna$Zo" i n  Braz i l ,  "aufnahme" i n  

Germany, and "intagning" i n  Sweden. 

One of the  most important t r ends  i n  t h e  h o s p i t a l i z a t i o n  procedures 

was found t o  be the  enactment of voluntary admission l a w s .  It was 

asse r t ed  t h a t  admission under such procedures then  cons t i tu t ed  t h e  high- 

e s t  percentage of ca t egor i e s  of h o s p i t a l i z a t i o n  i n  severe lcountr ies .  

Moreover, it was s a i d  t h a t  even i n  some coun t r i e s  without a l e g a l  

provision f o r  such admissions it had become "a common practicen12. ' he  

only s t a t i s t i c s  c i t e d  on voluntary admission, however, were f o r  Great 

B r i t a i n ,  France, and the United S t a t e s  of America. Of these ,  only 

Great B r i t a i n  had high percentages of voluntary admission (7@ f o r  

England and Wales; 67% f o r  Scotland).  I n  France t h e r e  were 375 voluntary 

admissions while f o r  the  USA as a whole t h e  corresponding r a t e  was only 

1Q. 

When it came t o  involuntary hosp i t a l i za t ion ,  it was pointed out  t h a t  

commitment under j u d i c i a l  order was s t i l l  t h e  usual  method i n  many 

countr ies .  A t a b l e  s e t  out  such provisions i n  12 ju r i sd ic t ions .  It was 

found t o  be t h e  only method of involuntary h o s p i t a l i z a t i o n  i n  Germany 

and I t a l y .  I n  t h e  United S t a t e s  of America 7@ of admissions t o  mental 

i n s t i t u t i o n s  i n  1949 were by order of t h e  cour ts .  

The survey described h o s p i t a l i z a t i o n  of non-dangerous p a t i e n t s  by 

the  Judic iary  a s  humiliat ing f o r  both t h e  p a t i e n t s  themselves and t h e i r  

fami l ies .  At tent ion  was ca l l ed  t o  laws under which p a t i e n t s  could be 

admitted, usual ly  by app l i ca t ion  of a parent  or  r e l a t i v e ,  o r  by a person 

l i v i n g  i n  t h e  same dwelling, on medical c e r t i f i c a t i o n  t h a t  t hey  were 

mentally ill and i n  need of t reatment.  No J u d i c i a l  order was required.  

Laws of 19  coun t r i e s  i n  t h i s  category were co l l ec t ed  i n  a t a b l e  under 

which h o s p i t a l i z a t i o n  was f o r  a prolonged, i n d e f i n i t e  period. Among 



them was t h e  o ldes t  law of a l l ,  t h e  French Act of 1838. Another t a b l e  

described t h e  laws of 8 countr ies  which provided f o r  temporary hosp i t a l -  

i z a t i o n  on medical c e r t i f i c a t i o n  without jud ic i a l  order. 

The 1955 survey went on t o  provide a review of t h e  laws of  numerous 

countr ies  i n  regard t o  o ther  admission and discharge procedures, family 

care ,  and r e l e a s e  on t r i a l .  At tent ion  was a l s o  c a l l e d  t o  t h e  s p e c i a l  

ca t egor i e s  of mentally de fec t ives ,  e p i l e p t i c s ,  a l coho l i c s  and drug add ic t s ,  

mentally ill offenders and pr isoners ,  and sexual  psychopaths. 

There was a thorough a n a l y s i s  of provisions f o r  safeguarding the  

r i g h t s  and welfare of pa t ients .  No t i f i ca t ion  requirements and procedures 

f o r  inspect ion  by outs ide  a u t h o r i t i e s  were discussed f i r s t ,  s ince  these  

were t h e  main methods of pro tec t ion  a t  t h e  time. Procedures f o r  appeal 

t o  t h e  cour t s  were then  examined i n  regard t o  wrongful de ten t ion  and 

r e f u s a l  t o  discharge.  The s e c t i o n  ended with a survey of laws concerning 

p ro tec t ion  agains t  improper treatment. 

On t h e  whole, t he  comparative survey was exce l l en t  and comprehensive. 

The tone of t h e  r epor t  was highly cons t ruc t ive  i n  regard t o  encouraging 

s impl i f i ca t ion  of t h e  admission and discharge procedures i n  the  i n t e r e s t  

of ready access t o  care  and treatment.  A t  t h e  same t ime,  it was ca re fu l  

t o  point  out  t h e  necess i ty  t o  safeguard t h e  r i g h t s  of p a t i e n t s  with the  

methods then  found i n  t h e  laws of the  countr ies  of t h e  world. 

The Expert Committee reFort  on "Legislat ion a f f e c t i n g  psyd ia t r i c  treatmen?\ 

The Expert Committee on Mental Health was q u i t e  openly and candidly 

c r i t i c a l  of t he  mental hea l th  laws of i t s  day. Early i n  t h e  Report it 

w a s  observed, 

"Most of t h e  e x i s t i n g  mental hea l th  l e g i s l a t i o n  is  

unsa t i s f ac to ry ,  elthough i n  some countr ies  laws 

based on outmoded concepts of mental abnormality, 

when in t e rp re t ed  l i b e r a l l y ,  can be made t o  work 

f a i r l y  well  i n  p rec t i ce  ...... The g r e a t e s t  

s i n g l e  weakness is t h a t  purely l e g a l  consider-  

a t ions  a re  given too  much weight and medical 
17 

cons idera t ions  t o o  l i t t l e "  '. 



I n  i ts  e a r l i e r  Report i n  1953, the Expert Committee had been equally 

condemnatory of the exis t ing law when it had called for  the  comparative 

legal survey. It was concluded i n  tha t  Report t h a t  few countries had 

leg i s la t ion  based on modern psychiatric knowledge. The commitment 
1 4  

procedures fo r  unwillirg pat ients  were described as  "archaic" . 

Essential  requirements for Legislation: 

The most important sections of the 1955 Report were devoted t o  

laying out what the Expert Committee cal led essen t ia l  requirements f o r  

effect ive mental heal th  l eg i s la t ion .  

F i r s t  p r io r i ty  was ascribed t o  recruitment and t ra in ing  of 

specialized professional s t a f f .  One of the chief problems t o ' b e  solved 

here was said  t o  be offering psychiatriqts conditions f o r  practice which 

would be su f f i c i en t l y , a t t r ac t i ve  and varied from a professional view- 

point. This was spelled out t o  mean t h a t  good doctors could not be ex- 

pected t o  devote themselves en t i re ly  t o  caring f o r  "chronic and incure- 

able patients i n  inadequately s ta f fed  establishments f a r  from in t e l l e c tua l  

or s c i en t i f i c  centres"15. It was also noted ' that  doctors and nurses 

should be given time t o  devote t o  extramural services and physicians 

should be allowed time f o r  private patients.  

Second importance was given t o  making lega l  provision f o r  adequate 

f a c i l i t i e s .  These should include a f u l l  range of preventive services,  

community services,  psychiatric hospi ta ls ,  special  hospi ta ls ,  af ter-care  

and home-care organizations, and soc ia l  and occupation rehabi l i t a t ion  

centres. It was advocated t h a t  these i n s t i t u t i ons  should not be t oo  

large. It was cautioned tha t  special izat ion of i n s t i t u t i ons  should be 

avoided on the basis of acute and chronic, or curable and incurable 

patients.  No matter what t h e i r  s ize ,  the Expert Committee believed t h a t  

the  i n s t i t u t i on  should be under the d i rec t ion  of a psychiatrist .  

Attention was next given t o  legal  provisions fo r  involuntary ad- 

mission of unwilling or dangerous pat ients  and t o  measures f o r  guardian- 

sh ip  and medical supervision of such patients. It was s t ressed t h a t  

required treatment need not be given i n  a hospi ta l  but might be adminis- 

tered on an out-patient basis or i n  community f a c i l i t i e s .  A s  i n  the  



comparative legislative survey, court review prior to compulsory 

hospitalization was severely criticized as stigmatizing the patient. 

The non-judicial forms of hospitalization with appeal afterward were 

believed to be much more desirable. The Expert Committee endorsed the 

principle of ready access to treatment with "easy appeal" open to a 

patient at any time to appeal his involuntary admission. Special 

attention was called to the fact that "in one country, recognized to be 

in the van of progressive legislation, it has been thought preferable for 

the appeal to be heard by a local board composed of a physician, a judge 

and a laymann16. The identity of the country was not given. (In fact, 

no specific laws of any country are cited anywhere in the Report.) No 

reference to such a procedure can be found in the comparative legislative 

survey. The Committee could be said to have been anticipating theMenta1 Health 

Act (1959) of England and Wales which provides for appeal to a Mental Health 

Review Tribunal composed in a similar manner. 

The Expert Committee favoured easing restrictions on discharge of 

patients. It was suggested that next of kin should be allowed to dis- 

charge a patient subject to the refusal of the superintendent solely on 

the grounds that the patient was dangerous to himself or others. It was 

specifically noted that the next of kin should have the right to appeal 

against this action. 

In a most imaginative way, the Expert Committee suggested that 

compulsory treatment should not be limited to hospital care, necessarily 

resulting in the patient's total loss of personal liberty. It should be 

possible, they observed, to provide such treatment under supervision in 

the community. It was pointed out that such methods do actually exist 

in the criminal system under probation or a suspended sentence for drug 

addicts, alcoholics, and sex offenders. It was thought unfortunate that 

such an opportunity, or treatment option as we might call it, was not 

available unless the patient had committed a crime and been apprehended 

before a court. 

The fourth areas of concern was with the establishment of an 

organizational framework for the offering of community psychiatric 

services. In countries with a central or national health authority, it 



w a s  recommended t h a t  t he  r e s p o n s i b i l i t y  f o r  mental hea l th  se rv ices  

should be n p a r t  of t h a t  agency. The na t ional  body should a l s o  conta in  

nn inspect ional  body f o r  psychia t r ic  se rv ices  not  sub jec t  t o  t h e  au thor i ty  

of t h e  u n i t  responsib le  f o r  providing those  serv ices .  It was again 

csutioned t h a t  t h i s  inspect ional  body should not  be sepa ra t e  from o the r  

hea l th  se rv ice  su rve i l l ance  but  should be a par t  of such a programme i f  

it ex i s t ed  i n  the  country. The Report a l s o  advocated l o c a l  r e s p o n s i b i l i t y  

f o r  l o c a l l y  provided psych ia t r i c  se rv ices .  

The recommendations of the  Expert Committee i n  1955 displayed an 

experienced eye f o r  t h e  weakness of e x i s t i n g  l e g a l  systems of t h a t  t i m e  

and considerable soph i s t i ca t ion  and wisdom about what the  law should 

contain.  I n  the  in tervening years ,  many of t h e  suggest ions of t h e  

Committee have come t o  pass i n  many countr ies ,  p a r t i c u l a r l y  i n  regard t o  

t h e  movement t o  smal ler  hosp i t a l s ,  comrmnity-based se rv ices ,  and a wide 

range of a l t e r n a t i v e  treatment and pa t i en t  management methods. Many 

coun t r i e s  have s impl i f ied  t h e i r  admission laws i n  ways similar t o  those  

advocated i n  t h e  Report. Not a l l  of t h e  suggest ions have been followed, 

a t  l e a s t  i n  s p e c i f i c  l e g i s l a t i v e  enactments. However, on t h e  whole, t h e  

Report s t i l l  reads i n  1976 a s  a r e a l i s t i c  and thoughtfu l  approach t o  

improving mental h e a l t h  l eg i s l a t ion .  



C. The In tervening  Decades: Years of mndamental Change 

Developments of National  Independence and Human Rights: 

Much has happened i n  t h e  world s ince  195:. The most s t r i k i r y  

change from a p o l i t i c a l  and l e g a l  s tandpoin t  has  been t h e  wave of inde- 

pendence among t h e  ndtions of t he  developing world. I n  1355 t h e r e  were 

84 member and a s soc ia t e  member na t ions  i n  t h e  World Health Organization. 

I n  1976 t h e r e  were 151. On t h e  African cont inent  t he re  a r e  now 49 

nat ions .  Most of t h e  independence i n  Afr ica  was gained i n  t h e  1960s 

from t h e  co lon ia l  powers of Belgium, France, and t h e  United Kingdom. 

The l e g a l  s t r u c t u r e s  s e t  up i n  t h e  co lon ia l  years  were l a r g e l y  continued 

i n  such mat te rs  a s  mental h e a l t h  l e g i s l a t i o n .  So b l so  were t h e  methods 

of medical and psych ia t r i c  p r a c t i c e  wi th  an emphasis on t h e  l a r g e  

mental h o s p i t a l  cons t ruc ted  i n  co lon ia l  times. Only i n  r ecen t  years  

a r e  many of t h e  developing coun t r i e s  beginning t o  break away from both 

t h e  mental h e a l t h  law and p rac t i ce  of e a r l i e r  years .  

The in tervening  decades have a l s o  seen  a growing s t r e s s  on pro- 

t e c t i o n  of hivnan r i g h i s  on t h e  i n t e r n a t i o n a l  and na t iona l  l e v e l s .  

Documents concerning t h e  r i g h t s  of ch i ld ren ,  t h e  r i g h t s  of women, t h e  

r i g h t s  of t h e  handicapped, and the  r i g h t s  of working people have been 

produced by var ious  organiza t ions  and groups. I n  t h e  mental h e a l t h  

f i e l d ,  a t t e n t i o n  has  been given t o  t h e  r i g h t s  and welfare of t h e  

mentally re ta rded ,  t h e  mentally ill, t h e  e p i l e p t i c ,  t he  a l coho l i c ,  and 

t h e  drug dependent. Extensive l e g a l  changes have taken  place i n  many 

coun t r i e s  a s  a  r e s u l t  of g r e a t e r  recogni t ion  of t h e  r i g h t s  of t hese  

groups. 

Treatment and Pa t i en t  Care i n  Mental Health: 

Changes i n  methods of p g c h i a t r i c  t reatment  and the ca re  and 

management of mental p a t i e n t s  have a l s o  t e e n  drmcltic i n  these  years .  

I n  t h e  middle of t h e  1950s t h e  i n d u s t r i a l  coun t r i e s  were s t i l l  recovering 

from the  devas t a t ion  an6 d i s r u p t i o n  of World War 11. The l a r&e  zen td l  

h o s p i t a l s  were s t i l l  the  core of mental hea l th  progrctm~es i n  ever; 

country. The generbl  increase  i n  p c p ~ l a t i o n ,  t h e  g r e E t e r  nur.ber cf 



elder ly  people, and an increasing willingness t o  be hospitalized as  

mentally ill pushed the census of the hospi ta ls  up and up. I n  many 

countries a l l  during the 1550s psychiatric beds consti tuted 40-5C$ of 

the t o t a l  hospi ta l  bed capacity with a turn-over i n  mental beds of only 

2 or  3%17. Construction of new mental hospi ta ls  had very low pr ior i ty .  

The ins t i tu t ions  were r e l i c s  of the nineteenth and ear ly  twentieth 

centuries.  I n  France 85 psychiatric i n s t i t u t i ons  were constructed from 

1840 u n t i l  the turn of the century with only three opened from 1900 t o  

1940. I n  Great Br i ta in  i n  1960 one h i s to r i ca l  review spoke of England's 

mental hospitals a s  prison-like asylums mostly s i tua ted  well away from 

large centres of population and standing " l ike  obsolete bat t leships  

stranded on some remote sandbank -- a formidable problem bequeathed by 
I f 1 8  our Victorian predecessors . 

Despite these conditions, there was a strong current of optimism 

about soc ia l  welfare programmes, including the f i e l d  of mental health. 

Treatment methods were improving with the introduction of insu l in  shock 

therapy i n  1930, convulsive shock i n  1933, and electro-shock therapy i n  

1938. Surgical methods were a lso ins t i tu ted  i n  the  l a t e  19ws.  Hospital 

authori t ies  and attending physicians, along'with t h e  famil ies  of t h e  

pat ients ,  were overcoming the res is tence t o  discharging pa t ien t s  as 

improved, though not completely well. The hospi ta ls  were developing 

more effect ive patient care and management techniques culminating i n  the  

concept of the therapeutic community within the i n s t i t u t i ona l  se t t ing.  

Dramatic breakthroughs were achieved i n  the care of ~sychotic patients 

with pharmacological agents, beginning with chlorpromazine between 1952 

and 1554. I n  t h e i r  his tory of t ha t  period, Alexander and Selesnick 

referred t o  the development of the  psychoactive drugs as opening new 

horizons f o r  psychiatry. I n  a very t e l l i n g  observation, they concluded, 

"Their use has markedly shortened the hospital  

s tay  of severely disturbed pat ients  and has 

a l so  simplified the  hospi ta l  management of 

these pat ients  by making them more t ractable .  

And what i s  more important, the more d r a s t i c  

methods of t rea t ing  psychotics -- electro-  

shock, insu l in  therapy, and psychosurgery -- 



a r e  l e s s  f requent ly  used. ' Jnfortunately,  

most s eve re ly  depressed p a t i e n t s  respond l e s s  

r a p i d l y  t o  t h e  ant idepressant  drugs than  t o  

electroshock;  nonetheless,  t hese  drugs have 

made it poss ib le  t o  humanize t h e  h o s p i t a l  

t reatment of psychotic p a t i e n t s  by sub- 

s t i t u t i n g  chemical f o r  corpora l  r e s t r a i n t  "'?. 

Many observers have concluded t h a t  improved condit ions and methods 

of p a t i e n t  management i n  the  l a r g e  mental h o s p i t a l s  were of equal impor- 

tance  i n  improving t h e  prognosis f o r  the  severe ly  ill psych ia t r i c  p a t i e n t s .  

A range of changes i n  i n s t i t u t i o n a l  p r a c t i c e  including increased pa t i en t  

a c t i v i t i e s ,  a decrease i n  r e s t r i c t i o n  and a process of "normalizing" human 

r e l a t i o n s h i p s ,  were subsumed under t h e  l a b e l  "open door policy". Begun 

i n  t h e  Dingleton Hospital  i n  Scotland,  

t h e  pol icy  w a s  growing r a p i d l y  by t h e  end of the  1950s. Krapf and Moser 

repor ted  t h a t  i n  1957 8% of t h e  wards were open i n  Scotland and about 

two-thirds were open throughout the  United Kingdom. I n  1959, 40-5@% of 

t h e  wards were open i n  Sweden, 60-8~$ i n  Canada. About 5% of the  

h o s p i t a l s  i n  Japan had some open wards. A t  a h o s p i t a l  i n  Ruanda Urundi 

which had been c m p l e t e l y  closed t e n  year before,  it w a s  repor ted  t h a t  

t h e  h o s p i t a l  was operat ing e n t i r e l y  on an  open-door bas is .  The turn-  

over of p a t i e n t s  was r i s i n g  sharply,  but  overcrowding continued t o  

plague t h e  i n s t i t u t i o n s  a l l  over t h e  world. The Krapf and Moser s tudy 

ind ica ted  t h a t  bed occupancy was from 90-ljiM i n  most coun t r i e s  surveyed 

wi th  over 1% occupancy i n  B r a z i l ,  Columbia, and t h e  Union of South 
20 

Afr ica  . 

The mental h e a l t h  law changes i n  these  years  tended t o  r e f l e c t  t h e  

the rapeu t i c  optimism. Voluntary admission was encouraged and more laws 

were enacted allowing non- judic ia l ,  involuntary admission based only on 

medical c e r t i f i c a t i o n .  The Federal  Government of t h e  United S t a t e s  

produced and s t rong ly  advocated. a so-cal led Draf t  Act f o r  t h e  Hospital-  

i z a t i o n  of t h e  Mentally I11 whose main f e a t u r e  was such a provision. 

This  was a very s i g n i f i c a n t  change i n  l ega l  philosophy i n  a na t ion  where 

j u d i c i a l  commitment was s t i l l  the  common p rac t i ce  and where 26 of t h e  49 

s t a t e s  then  provided f o r  a Jury t r i a l  on h o s p i t a l i z a t i o n  of a person 

charged with mental i l l n e s s .  



During the 1960s, however, the emphasis on simplified methods of 

involuntary hospi ta l izat ion was reduced i n  the face of greater  po l i t i c a l  

and legal  concern f o r  the protection of human r igh ts .  Voluntary 

hospi ta l izat ion continued t o  r i s e ,  however, and the Br i t i sh  idea of 

"informal admission", introduced i n  the  Mental Health Act of 1959. 

received support a s  encouraging the handling of mental pat ients  i n  the 

same way and under t he  same conditions, or lack of them, as  any other 

type of medical hospital  patient.  

Community-based Mental Health Programmes: 

The other major development i n  the mental health systems during these 

decades has been the  movement toward community-based mental health pro- 

grammes. I n  some measure, t h i s  movement has meant a reduction i n  the  

emphasis on the  larger ,  general-purpose psychiatric ins t i tu t ion .  How- 

ever, i n  most countries the r e su l t  has been the development of compre- 

hensive services,  including the large hospitals,  but providing a very 

wide range of a l t e rna t ive  modes of treatment. The new e f fo r t s  a re  

reaching a much larger  proportion of the  people i n  need of care, a 

c l i en te le  ra re ly  seen by the former programmes. 

The comprehensive mental health programmes offer  a f resh challenge 

t o  the development of effect ive mental health l eg i s la t ion  never before 

faced i n  the evolution of law i n  t h i s  f i e ld .  The challenge is  only just  

beginning t o  be realized. 

Accommodation t o  the  new s i tua t ion  cannot be achieved by fur ther  

t inkering with the hospi ta l izat ion procedures, or with changes i n  

terminology and definit ions.  A t o t a l l y  new administrative s t ructure  is 

needed t o  encourage communities t o  s e t  up and administer t he i r  own 

mental health services on a de-centralized basis.  Therapists and care- 

givers w i l l  not 'be t ra ined psychiatr is ts  i n  most s i tuat ions .  I n  the  

developing countries,  and perhaps i n  most other countries as  well, 

mental health services w i l l  need t o  be integrated i n to  generalized health 

services designed t o  del iver  primary health care t o  a l l  of the  people. 



With t h e  bulk of t h e  mental p a t i e n t s  remaining i n  t h e  community, o r  

s e n t  t o  h e a l t h  cen t r e s  o r  h o s p i t a l s  only when necessary and f o r  l imi ted  

per iods ,  t h e  l e g a l  system w i l l  need t o  allow f o r  a v a r i e t y  of mental 

h e a l t h  s e r v i c e s  t o  a range of p a t i e n t s  with d i f f e r e n t  degrees of s o c i a l  

and l e g a l  r e s p o n s i b i l i t y .  I n  most cases ,  every e f f o r t  w i l l  be made t o  

r e s t r i c t  t h e  r i g h t s  and p r iv i l eges  of mental pa t i en t -  a s  l i t t l e  a s  poss ib le  

i n  a r e a s  such a s  automobile d r i v e r ' s  permits ,  profess ional  and occupational  

l i c e n s e s ,  con t ro l  of property,  vot ing ,  marriage, and t h e  custody of 

ch i ldren .  Conf iden t i a l i t y  of p sych iz t r i c  records may need t o  be main- 

t a ined  by law t o  an  even g r e a t e r  ex t en t  i n  order  not t o  weaken o r  

pre judice  t h e  s i t u a t i o n  of community-based p a t i e n t s ,  a t  l e a s t  a s  long a s  

a l l  p sych ia t r i c  i l l n e s s  continues t o  c a r r y  a  heavy s o c i a l  stigma. The 

cont inuat ion  of t h e s e  l e g a l  and p o l i t i c a l  r i g h t s  and p r iv i l eges  is  not  

advocated on t h e  s o l e  b a s i s  of e q u a l i t a r i a n  p r i n c i p l e s ,  though these  do 

play a  p a r t ,  bu t  on t h e  p r a c t i c a l  neces s i ty  t o  assure  t h e  p a t i e n t s  a  

place i n  t h e  community, an opportunity t o  work, and t h e  means of obta in-  

i n g  t h e  community-based ca re  the new programmes o f f e r  t o  them. 

Another important development during t h e  per iod  s ince  1955 has been 

t h e  concept of mental hea l th  ca re  a s  an i n t e g r a l  p a r t  of genera l  hea l th  

s e rv i ces  and i t s  in t roduct ion  i n t o  primary hea l th  care.  It i s  now widely 

accepted t h a t  mental d i so rde r s ' kons t i t u t e  a  pub l i c  hea l th  problem f a r  too  

g r e a t  t o  be handled by t h e  p s y c h i a t r i s t  alone" and t h e  impl ica t ions  f o r  

developing coun t r i e s  with t h e i r  p a r t i c u l a r  resource  c o n s t r a i n t s  have been 

discussed i n  d e t a i l  i n  t he  WHO Expert Committee on organiza t ion  of mental 

hea l th  s e rv i ces  i n  developing coun t r i e s .  These developments have ye t  t o  

be f u l l y  r e f l e c t e d  i n  mentalheal th laws. 
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111. International Legisletive Survey: 

A. Introduction 

As indicated earlier, our comparative international survey is based 

on an analysis of the current laws, a review of available literature, 

and the results of the questionnaire survey sent to members of the WHO 

Expert Advisory Panel on Mental Health, certain other knowledgeable obser- 

vers and officials of the governments, and to the Regional Offices of the 

World Health Organization. 

In this first section we examine a group of indicators which may help 

to assess the relevance of the current laws to the mental health programmes 

of the countrles and the interest in changing the law among professional 

groups and others affected by the law. We then go on to examine the 

degree to which the legislation is understood among various population 

groups and the amount of training in mental health law given to different 

profession groups who operate under the law. 

The next three sections deal with specific areas of the law be- 

ginning with programme administration at the national level. Special 

attention will be given to federal governmental structures under which 

the major responsibility for mental health programmes is at the state or 

provincial level. Comnity based mental health services will also be 

examined in this section. Hospitalization procedures are reviewed in 

detail as are protective measures for patients in and out of hospital. 

Each section will include discussion of practical operational problems 

as well as technical legal matters disclosed in our legal review and in 

the questionnaires. For detailed comparison between countries these 

sections contain a series of tables setting forth specific provisions and 

citations to the applicable statutes and administrative regulations. 

The comparative survey also includes three special analyses in 

greater depth. In the first, related to the United Kingdom, we examine 

the movement for greater protection of patient's rights under the Mental 

Health Act of Ergland and Wales which was enacted in 1959. This dis- 

cussion should provide a useful catalogue of the issues which may be 

faced in any country in regard to matters of patient's rights and 



and l i b e r t i e s  i n  a  mental h o s p i t a l i z a t i o n  programme. 'The second i z  i 

broad overview of t h e  genera l  leg21 system of The IJetherlands i n  regarli 

t o  t h e  e f f e c t s  of mental d i s a b i l i t y  upon such matter; as  marriage ana 

d ivorce ,  c h i l d  custody, t h e  mzking of w i l l s  and con t r ac t s ,  vot ing ,  an!i 

profess ional  l i censu re .  

The concluding s e c t i o n  reviews comprehensively t h e  mental h e b l t t  

l e g i s l a t i o n  i n  one region of t he  developing world, t h e  c a s t e r n  

Mediterranean. This  ana lys i s  is  of a  very d i f f e r e n t  order  than  tr.e 

o ther  two, not  only i n  its scope of coverage, hut i n  t h e  d i f f e r e n t  

cha rac t e r  of law and p r a c t i c e  i n  t hese  coun t r i e s .  Greater  use was made 

i n  t h i s  s e c t i o n  of non-legal r e f e rences  and t h e  r e p o r t s  of experienced 

p a r t i c i p a n t s  i n  t h e  mental h e a l t h  systems of t h e  var ious  count r ies .  It 

is hoped t h a t  t h i s  review w i l l  a f fo rd  s p e c i a l  i n s i g h t  i n t o  t h e  workings 

of mental h e a l t h  programmes i n  t h e  developing coun t r i e s  which cannot be 

gained i n  any genera l  comparative review concent ra t ing  upon s t a t u t o r y  

s t r u c t u r e s  alone.  

B. S t a t e  of t h e  A r t :  Some I n d i c a t o r s  

1. Years of Enactment: Or ig ins  and Obsolescence: 

There a r e  fash ions  and cycles  i n  mental h e e l t h  l e g i s l a t i o n  ju s t  a s  

t h e r e  a r e  i n  any o the r  a r ea  of law. The cycles  d id  not  pass t h r n ~ h  a l l  

na t ions  a t  t h e  same t ime,  nor  i n  t h e  same order .  However, cer'ain t r ends  

can be de tec ted  on an i n t e r n a t i o n a l  bas i s .  Most of t h e  oomnitnent lzws 

s t r e s s i n g  j u d i c i a l  o r  pol ice  involvement were enacted i n  z b m ~ t  the z'idle 

of t h e  n ine teenth  century. Emphasis on formal s truct ;res  ard c c 7 a t  re- 

view continued durin& t h e  remainder of t h e  asylun e r a .  Tte mentall; i l i  

and t h e  r e t a rded  were segregated o r  e i ienhted  and gene ra l ly  l o s t  l e g a i  

capaci ty  and c i v i l  r i g h t s .  S i g n i f i c a n t  change i n  treatmen: rne5hoci: 2nd 

i n  pcbl ic  a t t i t u d e  toward t h e  mental ly ill d id  not  tend t o  nave an e f f e c t  

upon t h e  law u n t i l  about the n iddle  of t h e  cu r ren t  century.  7F.e nen tz l  

h e a l t h  l e g i s l a t i o n  of many coun t r i e s  was signif icant1: i  rev ise-  in ~ - , c  o,- - 

years .  The l a s t  two decades have seen more var ied  an2 o f t e n  Kcre ~ i e c e -  

meal changes i n  response t o  t h e  g r e a t e r  complexit:: of t h e  men+-1 n e ~ l t h  

systems themselves and t h e  l e s s e r  concent ra t ion  upon long- tern  hosp i t a l -  

i z a t i o n  of t h e  ch ron ica l ly  ill. 



I n  the developing countries, a d i f fe ren t  pattern is found. 

Many are operating under informal systems i n  regard t o  t h e i r  

hospi ta l izat ion and treatment services. Others function under s t a tu t e s  

of colonial  origin adapted from the domestic laws of the colonial  

authority. These laws are generally m a n y  decades old and long since 

abrogated i n  the home country. It is doubtful t ha t  these laws were ever 

very applicable t o  conditions i n  the developing countries.  I n  jus t  a 

few of t he  newly independent nations en t i re ly  new laws special ly  applic- 

able t o  t ha t  nation and t o  its mental health programmes have bean adopted. 

The following Table. Table 1, gives the period of enactment fo r  the  

major mental health l eg i s la t ion  i n  the  nations reviewed which were 

operating under formal s ta tutory s t ructures .  Exact years and spec i f ic  

c i t a t i ons  t o  the relevant laws a re  provided i n  the  tab les  which follow 

i n  l a t e r  sections of t h i s  Report. A few of the countries l i s t e d  i n  

Table 1 are  not included i n  the l a t e r  tables ,  but were included 

i n  the questionnaire survey. 

We caution the reader not t o  assume tha t  recent enactment of a 

mental health law necessarily means tha t  t he ' l eg i s l a t i ve  programme is 

functioning adequately i n  r e l a t i on  t o  the country's  needs. Some such 

laws a re  v i r tua l ly  obsolete a t  the time of passage. Others a re  qu i te  

advanced forerunners which remain effect ive fo r  many years. The Lunacy 

Act of 1890 i n  England and Wales was i n  the  former category, according 
1 

to  Kathleen Jones . The French l eg i s l a t i on  of 1838 has been 

a fundamental and enduring basis  f o r  both the development of psychiatric 

services and f o r  access t o  treatment. 

Keeping i n  mind the above caution, we can make ce r t a in  observations 

about the current s t a tu s  and or igins  of the law i n  the various countries.  

Among the new nations of Africa surveyed, only SBn6gal was found t o  

have recently adopted (1975) an en t i r e ly  new law spec i f ica l ly  adapted t o  

conditions of the country and i n  accordance with modern psychiatric 

treatment and practice. Colonial origins a r e . s t i l 1  apparent i n  the  law 

and practice i n  Nigeria where the basic law was adopted i n  1916 based on 

the  Br i t i sh  Lunacy Act of 1890 and i n  Benin and Rwanda where the  French 

law of 1838 and the Belgian law of 1850 are s t i l l  in f luen t ia l .  The 



TABLE 1 

YEARS OF MAJOR ENACTMENT 

- -.-- ~ . ~ -. ~ .~ 

1970 - 1976 Canada (Alberta), Costa Rica, Saudi Arabia (Draft 
law, 1976), s inkgal ,  Sudan, united States  of America 1 
(Indiana, Massachusetts). 

) 1965 - 1969 1 I 

New Zealand. Romania, Switzerland (Geneva), Syria. 
I 

1955 - 1959 Australia (Victor ia) ,  United Kingdom (England and Wales). 
~ -. --- -- - - 

1950 - 1954 Japan, Maylasia, Poland, Peru. 

1960 - 1964 

Australia (South Austral ia) ,  Brazi l ,  ,Cyprus, Democratic 
Yemen, p en mark:** Egypt, F i j i ,  Uruguay. i 

Canada (Br i t i sh  Columbia), Lesotho, Norway, Switzerland 
(Basel). 

- i 
I 

1 * 
I l9O0 - 1929 

Mauritius, Nigeria. 

* Current law 1906; new law 1965, but not i n  operation. 

I -- ~~. ~ 

** Operating under hw d 1388, amended 1957; new law 1972 not i n  operation. 

*** Amended bj Grder of 1957 and. 1959. 

$ Frequently amended, Ministry c i rcu la rs ,  etc.  

$6 The basic Indian law i s  the Colonial Law of 1912. The same law is 

h-e - 1900 

current ly  operational i n  Pakistan and 9urmz. 

** * Ghana, France. 

i . . . . .- -. - - .- -- -.. ~ ~~ ~ 



cur ren t  law i n  Ghana 4ates  back t o  1888. A new l a w  was approved i n  1971 

based upon the  English Mental Health Act of 1959, but  it has not  y e t  

been put i n t o  operation. I n  Mauri t ius t h e  opera t ional  mental h e a l t h  laws 

da te  from 1858 and 1906, t h e  l a t t e r  again  based. upon t h e  English law of 

1890. I n  1965, a  new law, q u i t e  d e t a i l e d  and complex, based roughly on t h e  

English-Welsh Act of 1959, was enacted,  but has not  been implemented. The 

new law does not  seem adapted t o  condi t ions  on the  i s l and  and may not  

come i n t o  operat ion.  The mental hea l th  l e g i s l a t i o n  of Lesotho was 

adopted i n  1963 repeal ing  t h e  law i n  f a rce  s ince  1879. The new law is based on 

t h e  English-Welsh Act, 1959 including t h e  i n s t a l l a t i o n  of Mental 

Health Review Tribunals .  Our respondent observed t h a t  t h e  new law was 

not  well  known i n  t h e  country because it is  ava i l ab le  i n  only a few 

places and i n  English and, unless  new mental hea l th  manpower is made 

ava i l ab le ,  is not ap t  t o  be implemented t o  any g r e a t  degree. He con- 

cluded a l s o  t h a t  unless  spec ia l  i n t e r e s t  i n  t h e  mat ter  was crea ted ,  t h e  

law w i l l  no t  be changed i n  t h e  next 30 years  or  so,  e i t h e r .  

I n  t h e  Eas tern  Mediterranean, many of t h e  countr ies  funct ion  under 

informal systems, but  a  few nat ions  have r ecen t ly  adopted new l e g a l  

provisions s p e c i f i c a l l y  appl icable  t o  present  condit ions.  This is t h e  

case i n  Sudan (1975) and i n  Saudi Arabia, which has a d r a f t  law published 

i n  1976. I n  Egypt, t h e r e  is considerable i n t e r e s t  i n  r ev i s ing  t h e  mental 

hea l th  law of 1944 which is considered outmoded and not  i n  accordance 

with modern public h e a l t h  and psychia t r ic  se rv ice  ob jec t ives  i n  t h e  

country. 

I n  Europe, t he  mental hea l th  l e g i s l a t i o n  w a s  found t o  be from t e n  

t o  f o r t y  years  old. There was r e l a t i v e l y  s u b s t a n t i a l  a c t i v i t y  around 

the  end of t h e  1950s and i n  t h e  e a r l y  1960.5, but l e g i s l a t i v e  i n t e r e s t  

has not  been extensive s ince  t h a t  time. The only country considering 

fundamental r ev i s ion  i n  t h e  law a t  present  was reported t o  be Poland 

where the  current  law da te s  from the  e a r l y  1950s. 

I n  the  'destern Pac i f i c ,  t h e  periods of enactment were q u i t e  var ied  

with New Zealand and Aust ra l ian  laws of considerable d e t a i l  and complexity 

passed i n  t h e  1960s bnd 1950s but with genera l ly  o lder  law i n  o ther  

countr ies .  



I n  South East Asia, our survey was l imi t ed ,  as i n l i c ~ t e d  e a r l i e r .  

However, we found t h a t  Ind ia ,  Pakistan,  bnd Burma were a l l  s t i l l  

functioning i n  l a rge  pa r t  under the  B r i t i s h  Colonial  law of 1312. Our 

correspondents i n  I n d i a  indica ted  widespread in ter -es t  i:l changing t n e  

law i n  t h a t  country. A l e g i s l a t i v e  b i l l  was being considered by the 

l e g i s l a t u r e  i n  -.jab i n  1975. 

I n  the  Americas the  l e g i s l a t i v e  p i c t u r e  was a l s o  var ied .  I n  Canada 

and the  United S t a t e s  of America, t he re  is considerable i n t e r e s t  i n  

mental h e a l t h  l e g i s l a t i o n ,  both i n  regard t o  protec t ion  of p a t i e n t ' s  

r i g h t s  and i n  regard t o  development and expansion of mental h e a l t h  

se rv ices .  New laws a r e  being considered i n  some of the  Provinces of 

Canada and one of those  surveyed, Alberta,  had passed a  con t rove r s i a l  

new l a w  i n  1972. Many of t h e  S t a t e s  i n  t h e  USA have adopted new l e g i s -  

l a t i o n  during t h e  1970s, p a r t i c u l a r l y  r e l a t i n g  t o  p a t i e n t ' s  r i g h t s  and 

s t r i c t e r  commitment laws. This  followed a  wave of community mental 

hea l th  laws i n  the  1960s. 

I n  Costa Rica, a  General Health Law of 1965 conta ins  a number of 

broad provisions encouraging the  development of mental h e a l t h  se rv ices  

on a  voluntary bas i s .  

I n  South America, one f inds  informal systems o r  r a t h e r  basic 

s t a t u t o r y  s t r u c t u r e s  i n  many countr ies .  A study i n  1966 by the  Mental 

Health Information Centre of t h e  Pan American Health Organization found 

voluntary h o s p i t a l i z a t i o n  laws i n  only f i v e  countr ies :  B r a z i l ,  Chi le ,  

Peru, Uruguay, and Venezuela. Our survey covered t h r e e  of these  coun t r i e s ,  

Braz i l ,  Peru, and Uruguay. The laws i n  a l l  three  dated back some years -- 

B r a z i l  t o  1952, Peru and Uruguay t o  t h e  1930s. We received no r epor t s  of 

e f f o r t s  t o  change t h e  law i n  any of these  coun t r i e s ,  but  p s y c h i a t r i s t s  

and h e a l t h  profess ionals  i n  Peru and Uruguay were ~ e p o r t e d  a s  des i r ing  

fundamental changes. I n  Peru, it was repor ted  t h a t  t h e r e  was an "urgent 

need f o r  adequate l e g i s l a t i o n " ,  but t h a t  it was extremely d i f f i c u l t  tc.  

i n t e r e s t  l e g i s l a t o r s  i n  the  prcblems of mental hea l th .  



2. In te res t  i n  Change i n  the Law: 

Another indicator of the current s t a tu s  and effectiveness of mental 

health l eg i s la t ion  i n  any country is the in te res t  i n  fundamental change 

i n  the law among professional and other groups who must work with the  law 

or function under it. 

Our questionnaire responses displayed d i ssa t i s fac t ion  with some 

aspect of the current l eg i s la t ive  system i n  a majority (28 out of 44) of 

the countries surveyed. The most commonly expressed complaint was  t h a t  

the leg i s la t ion  was generally outmoded and not i n  keeping with current 

needs. There were more observations t h a t  the l a w  was too simple than 

t ha t  it was too complex. I n  very few countries was the  law found t o  

encourage expansion of services in to  the  communities, o r  t o  make fur ther  

options fo r  care and treatment available.  Many respondents noted t he  

reluctance of the  leg i s la to rs  and the government administrators t o  

provide the  needed f inancial  support f o r  an ef fec t ive  mental health 

programme thoughout the  country. 

We t r i e d  t o  probe somewhat deeper concerning i n t e r e s t  i n  change by 

asking what groups i n  t he  country were advocating fundamental o r  rad ica l  

amendment of the current legis la t ion.  Most frequently mentioned were 

psychiatr is ts ,  often from outside the  government. Next were other mental 

heal th  professionals. These groups were most act ive when they believed 

t ha t  the  law was substant ia l ly  obsolete and not aiding the  movement to -  

ward more comprehensive mental health programmes. Next more frequently 

mentioned were soc ia l  workers who wanted lega l  bar r ie r s  removed which 

impeded effect ive services and who wished t o  protect the r i gh t s  and 

welfare of mental pat ients  and t h e i r  families. 

In  a few indus t r ia l  countries where the  law is already qu i te  

sophisticated, lawyers, and also cer ta in  private groups described a s  

anti-psychiatric,  such as  Scientologists,  were noted as  urging s t r i c t e r  

commitment laws, protection of pa t ien t ' s  r igh ts ,  and the  r i gh t  t o  refuse 

psychiatric treatment. 

I n  a few countries, the police were seeking changes i n  mental heal th  

l eg i s la t ion  and penal laws on the mental disordered t o  a id  them i n  

handling disturbed persons i n  emergencies and t o  deal with growing 



problems of drug abuse and i l l e g a l  drug d i s t r i b u t i o n .  

We had expected mention of voluntary mental h e a l t h  and r e t a r d a t i o n  

a s soc ia t ions  and groups represent ing  the  parents  of r e t a rded  ch i ld ren  o r  

d i s tu rbed  ch i ld ren ,  bu t  such organiza t ions  were noted i n  only t h r e e  countr ies .  

This  response may have been due, however, t o  t h e  ques t ionna i re ' s  s t r e s s  on 

p ro fes s iona l  groups and o f f i c i a l s  and t o  t h e  background of respondents, 

most of whom were p s y c h i a t r i s t s  i n  u n i v e r s i t i e s ,  t reatment f a c i l i t e s ,  o r  

government who may not  have been f a m i l i a r  with t h e  l e g i s l a t i v e  a c t i v i t i e s  

of some of t h e  voluntary  groups. Many of t h e  countr ies ,  of course, do not  

have a c t i v e  voluntary  organiza t ions  i n  these  f i e l d s .  

3. Concentrat ion on Hosp i t a l i za t ion  Procedures: 

According t o  t h e  s tudy by Krapf and Moser, one of the  important 

i nd ices  of change i n  t h e  adminis t ra t ion  of mental h e a l t h  programmes i n  

r ecen t  decades has been t h e  movement t o  comprehensive s e r v i c e s  f o r  a  
2 wider range of t h e  populat ion . I n  t h e  e a r l i e r  years ,  t h e  concent ra t ion  

was on c u s t o d i a l  care  i n  the  l a r g e  mental hosp i t a l s .  The newer 

approaches emphasize ca re  i n  t h e  community, preventive ca re ,  c r i s i s -  

i n t e rven t ion ,  f o s t e r  ca re ,  half-way houses, day ca re  i n s t i t u t i o n s ,  e t c .  

W e  attempted t o  examine t h e  l e g i s l a t i o n  i n  t h e  countr ies  surveyed 

t o  see  i f  t h e r e  was evidence of l e g a l  change t o  accompany t h e  s h i f t  i n  

programme emphasis. On the whole, t h i s  was not  a  rewarding e f f o r t .  With 

few exceptions,  t h e  laws of t h e  coun t r i e s  surveyed were concerned with 

h o s p i t a l i z a t i o n  procedures, with empowering pol ice ,  s o c i a l  workers, and 

o the r s  to .  apply f o r  t h e  admission of p a t i e n t s ,  and wi th  the  p ro tec t ion  

of t h e  r i g h t s  and welfare of hosp i t a l i zed  persons. Many countr ies  had 

provis ions  f o r  f o s t e r  care  mainly i n  order t o  e s t a b l i s h  guardianship 

a u t h o r i t y ,  o r  t o  assure  government support f o r  the  care  provided. 

Among t h e  countr ies  surveyed, z. range of s e r v i c e s  and f a c i l i t i e s  were 

mentioned i n  France (Ministry c i r c c l a r s  da t ing  from 1948); 3enmark 

( commi ty -based  se rv ices ) ;  Norway ( a  network of psych ia t r i c  nursing homes, 

day care  h o s p i t a l s ,  and convalescent homes corning under the  s t a t u t o r y  

supervis ion  of t h e  mental h o s p i t a l s ) ;  ~GnBgal ( h o s p i t a l s ,  p sych ia t r i c  

v i l l a g e s ,  ou t -pa t i en t  ca re ,  family ca re ,  e t c . ) ;  Canada ( r eg iona l  and 



community :;erviccs); and the  United S t a t e s  of America ( f ede ra l  and s t a t e  

1 . r ~ ~  of consi~.terciSle d e t a i l  on community mental hea l th  cent res ,  mental 

r c t a r 4 ~ t i o n  se rv ices ,  alcoholjsrn rind drug addic t ion  r e h a b i l i t a t i o n ,  e t c ) .  

More general ized provisions on decen t ra l i za t ion  of au thor i ty  f o r  

mental hea l th  se rv ices  a re  found i n  the  mental hea l th  l e g i s l a t i o n  of 

Great 'Br i ta in .  I n  Poland, mental hea l th  se rv ices  a r e  in tegra ted  i n t o  a 

network of over 400 l o c a l  public hea l th  d ispensar ies  i n  t h e  country. 

There is no doubt but t h a t  a  g r e a t  dea l  of t h e  change which is taking 

place i n  mental h e a l t h  se rv ices  de l ive ry  systems is not  r e f l e c t e d  i n  t h e  

law, even i n  many countr ies  and s t a t e s  of f e d e r a l  na t ions  w i t h  q u i t e  

soph i s t i ca t ed  and d e t a i l e d  mental h e a l t h  l e g i s l a t i o n  of f a i r l y  r ecen t  

enactment. The l e g i s l a t u r e s  and government a u t h o r i t i e s  f i n d  it un- 

necessary and o f t en  inadvisable t o  s p e l l  out these  matters  i n  t h e  s t a tu to ry  

law. 

It may wel l  be t h a t  t h i s  is good and proper governmental adminis- 

t r a t i o n .  It has t h e  advantage of not  locking i n  p a r t i c u l a r  management 

s t r u c t u r e s  which may be d i f f i c u l t  t o  change a t  l a t e r  times. However, it 

o f t en  means r e s i s t a n c e  t o  s h i f t s  i n  bas i c  au thor i ty  f o r  progranrmes and an 

avoidance of s p e c i f i c  accountabi l i ty  t o  t h e  l e g i s l a t i v e  and p o l i t i c a l  

system f o r  public se rv ices  needed by t h e  people. These i s s u e s  w i l l  be 

d iscussed  at g r e a t e r  length  i n  Par t  I V  of t h i s  Report. 

4. Movement t o  Voluntary Care: 

Quan t i t a t ive  measures of progressive movement a r e  even more d i f f i c u l t  

t o  d iscover  and apply t o  t h e  f i e l d  of mental h e a l t h  l e g i s l a t i o n  than  ad- 

min i s t r a t ive - s t ruc tu ra l  o r  q u a l i t a t i v e  measures. About t h e  only quan- 

t a t i v e  measure we found ava i l ab le  i n  most countr ies  was the  r a t e  o r  

proport ion of voluntary admissions t o  a l l  admissions t o  t h e  mental 

hosp i t a l s .  The s ign i f i cance  of these  f igu res  w a s  we l l  expressed i n  1966 

by the  Canadian Royal Commission on Health Services: 

"The number and proport ion of a l l  voluntary 

admissions is a l leged t o  be, t o  some ex ten t ,  

an index of acceptance of and a t t i t u d e s  t o -  
4 

ward psych ia t r i c  t reatment by the  countryff . 



Measured by t h i s  c r i t e r i a ,  progress i n  Canada was not  very erei ' .  

From the  1930s when t h e  proport ion of voluntary admissions f o r  a l l  cf 

Canada was 5%, the  proportion had r i s e n  t o  only 17% i n  t he  e a r l y  1960s. 

By c o n t r a s t ,  i n  England and Wales s ince  t h e  Mental Treatment Act of 1920 

had introduced voluntary admission, t h e  r a t e  of voluntmy h o s p i t a l i z a t i o n  
5 had r i s e n  t o  75% a t  t h e  end of 1957 . 

The Krapf and Moser s tudy i n  1900 reported voluntary admissions of 
0 

between 75 and 1K$ i n  Japan, Taiwan, t h e  United Kingdom, and Ywoslavia  . 
Percentages of from 45 t o  6@ were found i n  I r e l and ,  Portugal ,  Sweden, 

and New Zealand. 

The experience i n  t h e  United S t a t e s  of America has been one of s teady 

growth i n  voluntary admissions, but they have never reached the  l e v e l s  of 

many of t h e  countr ies  covered i n  t h i s  survey. The f i r s t  voluntary 

admission law was adopted i n  t h e  USA i n  t h e  S t a t e  of Massachusetts a s  

e a r l y  a s  1881. I n  1955, however, t h e  WHO survey reported a voluntary 

admission r a t e  of only 10$ f o r  t h e  na t ion  a s  a  whole. I n  our current  

s tudy,  t h e  l a t e s t  na t iona l  f i g u r e s  were f o r  1972 and they  showed a pro- 

pol-tion of 48.G voluntary admissions. 

The fol lowing t a b l e ,  Table 2 ,  i nd ica te s  the  proport ion of voluntary 

admissions i n  the  countr ies  covered i n  the  ques t ionnai re  survey where 

f i g u r e s  were given. Those where only a rough es t imate  w a s  made by our 

respondents a r e  s p e c i a l l y  marked. On some countr ies  no da ta  on admission 

s t a t u s  was avai lable .  

We caut ion  readers  t h z t  many of these  f igu res  not marked as rough 

es t imates  may a l s o  be quest ionable,  s i n c e  few countr ies  at tempt t o  com- 

p i l e  nationwide f i g u r e s  on census and admission by ce tegor i e s  of ad- 

mission s t a t u s .  Also, d i f f e r e n t  methods of compilation were used. I n  

some countr ies ,  only the  f igu res  f o r  publ ic ly  operated mental hosp i t a l s  

were included. I n  o thers ,  a l l  h o s p i t a l i z a t i o n s  were r e f l e c t e d ,  but only 

i n  rough est imation.  

It w i l l  be noted t h a t  t he  countr ies  with the  h lghes t  l e v e l s  sf 

voluntary admissions were 311 developing coun t r i e s ,  which m?y s u r p r i s e  

many readers .  The reason is not  t h a t  assumed by the  Cznadian Iio:;al 

Commission. It was due la rgely  t o  t'ne i n f o m a l i t ;  of the  h o s g i t a l i z ? t l o n  



TABLE 2 

RATE OF VOLUNTARY ADMISSIONS 

I Percentage Country 

* 
0 - 1 0  1 * * 

Fiji , Malaysia , PunJab (India), Uruguay. 

I 11 - 40 Agra (India), Bahrain, ~ndiana(USA). 

41 - 60 Argentina , Connecticut(USA), Benin, Geneva(~witzer1and) 

Jordan, New York(USA) , Norway. United States of America. 
* 

Victoria(Australia), Western Australia , Yemen (DR). 
. - - - .- 

* 
81 - 90 Base1 (Switzerland), Denmark, Ghana, Iran, Lesotho , 

Poland, Rwanda , Tasmania(Australia), United Kingdom. L ~ -~ .. . ~ ~- 

61 - 80 * 
France , Massachusetts (USA), New South Wales (Australia), 
New Zealand, South Australia, West Berlin . 

* Rough estimate 

91 - 100 Cyprus, Egypt , Iraq, Kuwait, Senegal , Sudan. 



procedures i n  these  coun t r i e s  where most admissions were considered 

voluntary  when not  on pol ice  or  cour t  order i n  cr iminal  or  s t a t e  s e c u r i t y  

matters .  Also, some of these  coun t r i e s  r e l y  heavily on h o s p i t a l i z a t i o n  

i n  p r i v a t e  h o s p i t a l s  o r  t h e  psych ia t r i c  ward of t h e  un ive r s i ty  h o s p i t a l s  

which admit p a t i e n t s  v o l u n t a r i l y  o r  informally.  

I n  most coun t r i e s  w e  had only one respondent so  t h a t  t h e  f i g u r e s  

g iven r e f l e c t  one experienced obse rve r ' s  opinion. I n  a few countr ies  we 

had from two t o  t h r e e  respondents. I n  only one of these  d id  we have 

d i f f i c u l t y  i n  determing what f igu re  t o  use a s  an es t imate  of t h e  pro- 

po r t ion  of voluntary  admissions. This  was Japan. I n  t h a t  country we 

had t h r e e  respondents. A l l  agreed t h a t  t h e  law of Japan d id  not  author ize  

voluntary  admissions. One respondent answered t h a t  he could not  es t imate  

any voluntary  admissions, s i n c e  they  were not  o f f i c i a l l y  recognized. A 

second answered t h a t  t h e r e  were "very few" such admissions. The t h i r d  

provided us wi th  a rough es t imate  of 2@ voluntary admissions. He r e -  

por ted  t h a t  voluntary  admissions a r e  provided i n  t h e  ou t -pa t i en t  c l i n i c s  

of t h e  u n i v e r s i t y  h o s p i t a l s  and i n  psych ia t r i c  c l i n i c s  of genera l  

hosp i t a l s .  If these  a r e  a l l  ou t -pa t i en t s ,  they  would not a f f e c t  t h e  

proport ions,  s i n c e  t h e  inqui ry  r e l a t e d  t o  in -pa t i en t  serv ices .  Therefore, 

no es t imate  is given f o r  voluntary  admissions i n  Japan. It should a l s o  

be observed t h a t  some 9C$ of a l l  mental h o s p i t a l  f a c i l i t i e s  i n  t h a t  

country a r e  p r i v a t e l y  operated. The bulk of the  mental h e a l t h  l e g i s l a t i o n  

is  taken up with complex provisions f o r  t h e  support of an e labora te  

s o c i a l  insurance system f o r  psych ia t r i c  care.  There a r e  two types  of 

h o s p i t a l i z a t i o n  covered under t h e  government-supported insurance plan,  

one c a l l e d  involuntary ,  the  o ther  c a l l e d  compulsory. These procedures 

a r e  descr ibed i n  l a t e r  s e c t i o n s  of t h i s  Report. The p r iva te  h o s p i t a l s ,  

and t h e  p a t i e n t s  and t h e i r  f ami l i e s ,  a r e  inc l ined  t o  accept admissions 

under t h e  authorized methods, s i n c e  no o ther  psych ia t r i c  care  w:l l  be 

f i n a n c i a l l y  supported by t h e  public insurance system. Under these  

condi t ions ,  voluntary h o s p i t a l i z a t i o n  cannot be expected t o  be reported 

a t  very  high proport ions i n  Japan. 

5. Human Rights: 

The gene ra l  movement f o r  p ro tec t ion  of hwnan r i g h t s  has been verg 

s t rong  s ince  t h e  end of World War  I1 i n  response t o  t h e  Nazi end Fac i s t  



excesses of the  i n f . 0 ~  anti 1940s. The Unjversal  Declarat ion of Human 

3 i ~ h t s  was adopted bk- the  General Assembly of  t he  United Nations i n  1948. 

A nlimber of othel, i n t e rna t iona l  dec la ra t ions  and covenants have a l s o  been 

producedin these  decades. A t  t h e i r  foundation is t h e  inherent  d i g n i t y  

of -11 humanity, and from the  humanity the  r i g h t s  a r e  derived. 

Serious problems e x i s t  f o r  pro tec t ing  handicapped persons, whether 

the  handicaas a re  due t o  s ickness ,  physical  incapacity,  mental in-  

capaci ty ,  o r  soc ia l - cu l tu ra l  deprivat ion.  Many of t h e  i n t e r n a t i o n a l  

and nat ional  codes on human and c i v i l  r i g h t s  recognize a s p e c i a l  

ob l iga t ion  upon governments t o  ensure protec t ion  of t h e  r i g h t s  and wel- 

f a r e  of t h e  hsndicapped who do not have t h e  means t o  p ro tec t  themselves. 

There i s  no i n t e r n a t i o n a l  dec la ra t ion  s p e c i f i c a l l y  covering t h e  r i g h t s  

of a l l  groups of  t he  mentally ill. However, t he  Declarat ion of  the  Rights 

of the  Child, t he  Declarat ion of Rights of Mentally Retarded Persons and 
(copies at tached) 

the  Declarat ion of Rights of Disabled Personsfprovide important p r inc ip le s  

on which the  r i g h t s  of the  mentaly ill can be based. 

Some nat ional  governments and s t a t e s  wi th in  federa ted  

countr ies  have adopted s p e c i a l  p ro tec t ive  l e g i s l a t i o n  f o r  t h e  mentally 

ill and o the r  mentally disordered persons, such as t h e  mentally r e -  

tarded.  These laws can gene ra l ly  be c l a s s i f i e d  i n t o  two d i f f e r e n t  groups: 

those  which place t h e  indiv idual  under supervis ion  o r  guardianship a s  a 

dependent, l e g a l l y  incapaci ta ted  individual;  and those  which have g iven 

t h e  person s p e c i a l  opportunity t o  p ro te s t  t h e i r  h o s p i t a l i z a t i o n  o r  

c l a s s i f i c a t i o n ,  or  which have made e f f o r t s  t o  r e t a i n  t o  t h e  person, 

though admittedly mentally disordered,  many o r  a l l  of t h e i r  c i v i l  and 

s o c i a l  r i g h t s ,  p r iv i l eges ,  and r e s p o n s i b i l i t i e s .  

The f i r s t  type of protective-dependency system was most appl icable  

when the  indiv iduals  covered by t h e  des ignat ion  of "insane" could be 

expected t o  be adjudicated a s  incompetent i f  they had property,  and who 

were e i t h e r  under guardianship or  committed t o  a d i s t a n t ,  remote asylum. 

The f i r s t  movement agains t  t h i s  system came with t h e  adoption of 

Lunacy Commissions and the  establishment of methods of appeal agains t  

wrongful commitment. The very f a c t  of a r i g h t  of appeal implied a l e g a l  

capacity on t h e  p a r t  of t he  hosp i t a l i zed  pa t i en t ,  a t  l e a s t  u n t i l  t he  



appeal was k ard and t h e  p a t i e n t  dec lared  prcperl:! comrci tteci. Tr,e 

g ran t ing  of o ther  r i g h t s  an3 p r iv i l eges  t o  h o s p i t a l i z e l  ph t i en t s  were 

designed t o  reduce i s o l a t i o n  from fami l i e s  and f r i e n d s ,  t o  allow 

t r i a l  leaves  i n  t h e  community. 

I n  t h e  most r ecen t  chan&es, hospi ta l ized  mental p a t i e n t s  a r e  pre- 

sumed t o  be f u l l y  l e g a l l y  capable unless  s p e c i a l  a c t i o r ~  i:i teken befcre  

t h e  cour t s  t o  hdve them declared  incompetent. Such provisions have been 

enacted i n  var ious  s t a t e s  of t h e  USA an3 i n  provinces cf Canada. 

Current ly  i n  V ic to r i a ,  Aus t r a l i a  t h e  law requ i r e s  t h e  autcmatic t r a n s f e r  

of con t ro l  over a l l  property of committed p a t i e n t s  t o  t h e  Public Trustee.  

The Report of  a Committee of Inqui ry  i n t o  t h e  Hospital  and Healtn 

Serv ices  of V ic to r i a  (Townsend Keport) p b l j s h e d  :r! 137': recommends t h a t  

t h e  law be amended t o  r equ i r e  s determination of t h e  incompetence of t h e  
8 

p a t i e n t  t o  handle h i s  a f f a i r s  . 

Our survey revealed few coun t r i e s  t o  have enacted s p e c i a l  laws 

which g ran t  p r iv i l eges  t o  p a t i e n t s  i n  regard t o  rece iv ing  anrl serd ing  

mail ,  having v i s i t o r s ,  wearing t h e i r  own c l o t h e s ,  be i rg  paid f o r  work 

done i n  t h e  i n s t i t u t i o n s ,  e t c .  Spec i f i c  provisions i n  t hese  a reas  wi l l  

be discussed l a t e r  i n  t h i s  Keport. 

6. I n t e r a c t i o n  between Law and Mental Health Care : 

I n  some measure, t h e  impact of t h e  law ia r e l a t e d  t o  t h e  degree t o  

which it i s  understood i n  t he  country.  An e f f o r t  i s  b e i w  made i n  some 

coun t r i e s  t o  make mental hea l th  l e g i s l a t i o n  more understandable,  more 

acces s ib l e ,  t o  t h e  p a t i e n t s  and t h e i r  f ami l i e s ,  * c  t he  h e a i t h  p r c -  

f e s s i o n a l s  and s o c i a l  welfare personnel,  and t o  t h e  pol ice  am? j u d i c i a l  

systems. I n  pa r t  t h i s  i s  accomplished by s impl i fy ing  t h e  2sntent  of t he  

law and making i t  correspond t o  t h e  a c t u a l  p rac t i ce s  i n  t ke  f i e l 2 .  i n  

some coun t r i e s ,  the ;>revisions of t h e  law a r e  poste.1 i n  t h e  h o s p i t i l s  

and pamphlets a r e  d i s t r i b u t e 5  t o  exa le in  t h e  methods cf ~ p y l i c z t i a n  f c r  

admission and discharge and zppeal ;gainst invo1untar:f ~ o n ~ : ~ e r r e n t .  

I n  most of t h e  count r ies  surveyea, t he  u n d e r ~ t r i n t i i : ~  ;f t l ~  -?::.1 

hea l th  l e g i s l a t i o n  wsi; "egortec! t o  he l imi ted  srroni: t?,c ;.cne-..l c- . : t l is .  

whether arban or  r b r a i ,  e ~ l  emong commusity l eade r s  nn:: i n  tc? nrcc: 



and o ther  media. P s y c h i a t r i s t s  were gene ra l ly  found t o  have a high degree 

of understanding of t h e  law i n  near ly  a l l  coun t r i e s  followed by po l i ce  

and s o c i a l  workers. Magistrates and lawyers had reasonably g o d  know- 

ledge of t h e  l e g i s l a t i o n ,  probably r e l a t e d  t o  s p e c i f i c  mat ters  caning 

before them. Differences by region may be of i n t e r e s t .  Understanding 

of t h e  mental hea l th  law by the  genera l  public and by the  press  and 

o ther  media was reported t o  be v i r t u a l l y  n i l  i n  t h e  two South Eas t  Asia 

na t ions  surveyed. It was reported q u i t e  l imi ted  i n  t h e  African Region. 

I n  t h e  Eas tern  Mediterranean and t h e  Western Pac i f i c ,  t h e  understanding 

of t h e  genera l  public was l imi t ed ,  but  t h e  press  was repor ted  a s  some- 

what more knowledgeable by some observers. 

A s  might be expected t h e  ques t ionnai re  r e s u l t s  were more va r i ed  i n  

t h e  hbropean and American Regions. I n  Europe publ ic  understanding w a s  

repor ted  as l imi t ed  i n  England and l imi t ed  t o  f a i r  i n  Denmark, France, 

Romania, and Poland. I n  Switzerland a i d  Norway it was repor ted  t o  be 

reasonably g o d .  Press-media understanding was repor ted  t o  be reasonably 

good i n  Switzerland and Norway, but  only l imi t ed  i n  England and Poland. 

I n  t h e  American region,  knowledge was repor ted  as v i r t u a l l y  n i l  i n  Peru 

f o r  t h e  genera l  public and t h e  press.  I n  B r a z i l  and Uruguay, t h e  

genera l  pub l i c ' s  understanding was repor ted  a s  n i l  i n  t h e  rural areas, 

l imi ted  i n  the  urban. Press and o ther  media understanding was repor ted  

a s  l i m i t e d i n  both countr ies .  I n  Canada, our respondent repor ted  under- 

s tanding as reasonably good f o r  a l l  groups. I n  t h e  USA, public and 

media understanding was repor ted  as l imi t ed  i n  Indiana. No es t imate  w a s  

of fered  concerning o ther  s t a t e s .  

Regarding the  l e v e l  of understanding of t h e  law by p s y c h i a t r i s t s ,  

s o c i a l  workers, pol ice ,  magis t ra tes ,  and lawyers, t h e r e  was very l i t t l e  

d i f f e rence  repor ted  among t he  regions.  

We a l s o  asked about the  adequacy of t r a i n i n g  g iven i n  mental h e a l t h  

l e g i s l a t i o n  t o  p s y c h i a t r i s t s ,  physicians,  nurses,  lawyers, pol ice ,  

magis t ra tes ,  s o c i a l  workers, and r e l i g i o u s  leaders .  

I n  South East Asia, only p s y c h i a t r i s t s  and magis t ra tes  were repor ted  

a s  having adequate t r a in ing .  I n  t h e  African Region, it was repor ted  t h a t  



a l l  of t he  groups received poor o r  l imi ted  anounts of t r a i n i n g  except i n  

Ghana where it was repor ted  t h a t  t r a i n i n g  i s  adequate f o r  a l l  but 

r e l i g i o u s  leaders .  I n  t h e  Eastern Mediterranean, only p s y c h i a t r i s t s ,  

s o c i a l  workers, and Judges r ece ive  adequate t r a in ing .  Iil Malaysia, 

t r a i n i n g  was indica ted  a s  adequate f o r  a l l  but  r e l i g i o u s  

l eade r s  . I n  Japan, t r a i n i n g  was repor ted  adequate f o r  

p s y c h i a t r i s t s ,  physicians,  and s o c i a l  workers i n  the  Tokyo a rea ,  but  

poor f o r  o the r s  i n  t h a t  a rea  and f o r  a l l  groups i n  o ther  p a r t s  of Japan. 

I n  Switzerland and Romania t r a i n i n g  was repor ted  a s  adequate f o r  a l l  

groups. I n  France and Poland it was repor ted  a s  l imi t ed  f o r  a l l  groups. 

The remaining European coun t r i e s  repor ted  adequate l e v e l s  f o r  physicians,  

p s y c h i a t r i s t s ,  and s o c i a l  workers. 

I n  Peru, adequate t r a i n i n g  was repor ted  only f o r  magis t ra tes .  I n  

B r a z i l  it was adequate only f o r  physicians and psych ia t r i s t s .  I n  

B r i t i s h  Columbia, Canada, t r a i n i n g  was reported a s  adequate f o r  psy- 

c h i a t r i s t s ,  lawyers, s o c i a l  workers, and r e l i g i o u s  leaders .  

Forensic medicine t r a i n i n g  is given i n  the  medical schools i n  most 

of Europe wi th  perhaps one or  two l e c t u r e s  on mental hea l th  l e g i s l a t i o n  

of a  genera l  nature. More a t t e n t i o n  i s  g iven i n  these  courses t o  

c r imina l  l a w  and c r imina l  behaviour a s  r e l a t e d  t o  psych ia t r i c  d isorders .  

Medicolegal courses a r e  a l s o  provided i n  t h e  majori ty of t h e  law schools 

i n  Cont inenta l  Europe, but  a t t e n t i o n  t o  mental h e a l t h  l e g i s l a t i o n  is 

q u i t e  l imi ted .  Very l i t t l e  i f  any a t t e n t i o n  is  given t o  medicolegal 

s u b j e c t s  i n  t h e  law schools of t h e  United Kingdom, except f o r  the  in -  

s a n i t y  defence i n  cr iminal  law. 

I n  t h e  United S t a t e s  of America and Canada, l e g a l  medicine courses 

a r e  not  wel l  developed i n  the  medical schools ,  but have been increas ing  

i n  r e c e n t  s a r s .  The law schools of the  United S t a t e s  a re  cu r ren t ly  

g iv ing  considerable a t t e n t i o n  t o  law and psychiatry,  with 2 good d e a l  of 

emphasis on h o s p i t a l i z a t i o n  law and t h e  r i g h t s  of tDe mentk.llj ill, 

a lcoho l i c s ,  drug add ic t s ,  prisonerc,  e t c .  The sub jec t  a l s o  rece ives  

covera te  i n  Cons t i tu t iona l  Law 2nd C i v i l  s i g h t s  courses.  



U. Programme Administration 

1, Federal  S t ruc ture :  

Federzl  governmental s t r u c t u r e  presents  obvious complications f o r  

mental h e a l t h  programme planning and development a t  t h e  na t ional  l eve l .  

Health mat ters ,  including mental hea l th ,  a re  t r a d i t i o n a l l y  handled a t  

t h e  s t a t e  l e v e l s  i n  near ly  a l l  f ede ra l  count r ies ,  inc luding those not  

covered i n  t h i s  comparative survey. Yet, the  c e n t r a l  minis t ry  o r  

na t iona l  department of hea l th  is genera l ly  charged with promoting i m -  

provement i n  t h e  mental hea l th  of t h e  people a s  a whole. Leg i s l a t ion  

does have more s ign i f i cance  i n  the  mental hea l th  f i e l d  than  i n  most o ther  

a reas ,  s ince  it is  concerned with behavioural matters ,  h o s p i t a l i z a t i o n  

laws, con t ro l  of drugs and drug abuse, e t c .  National planning i n  mental 

h e a l t h  should include a t t e n t i o n  t o  these  l e g a l  matters .  Examples of 

a l t e r n a t i v e  approaches can be derived from a study of the  experience of 

t h e  federa ted  s t a t e s  examined i n  our survey. 

O u r  ana lys i s  revealed t h r e e  types  of f e d e r a l  s t ruc tu re :  (1)  countr ies  

where v i r t u a l l y  a l l  mental h e a l t h  law of t h e  type surveyed was found it 

t h e  s t a t e  l e v e l  (Aust ra l ia ,  Canada, and Switzerland); (2) coun t r i e s  

where t h e  mental: hea l th  law was subs tant ive ly  t h e  same i n  each s t a t e ,  

but s epa ra t e ly  enacted o r  approved ( Ind ia  and Nigeria);  and (3) one where 

t h e r e  is considerable f e d e r a l  inf luence  (United S t a t e s  of America). 

We a r e  s u r e  t h a t  t h e r e  is  overlap i n  these  c l a s s i f i c a t i o n s .  For 

example, t he re  is some fede ra l  o r  c e n t r a l  government a c t i v i t y  i n  t h e  

th ree  countr ies  of t h e  f i r s t  category,  but not t o  t h e  ex ten t  of t h a t  

found i n  t h e  USA. Some observers thought t h e  degree of s t a t e  autonomy 

g r e a t e s t  i n  Aus t r a l i a ,  some thought it g r e a t e s t  i n  Switzerland. 

The s i t u a t i o n  i n  Ind ia  and Nigeria was found t o  be q u i t e  d i s -  

s imi l a r  t o  t h e  o ther  countr ies  i n  many respdcts .  The s t a t e s  i n  each 

country a r e  l e g a l l y  autonomous f o r  many purposes. However, f o r  the 

two s t a t e s  surveyed i n  Ind ia  an2 i n  Nigeria, t h e  mental hea l th  l e g i s -  

l a t i o n  was found t o  be e s s e n t i a l l y  t h e  same. I n  both countr ies  t h e  law, 

with some amendments over t h e  years,  da t e s  from B r i t i s h  Colonial  times, 

1912 i n  Int i ia  and 1915 i n  Nigeria. There is considerable i n t e r e s t  i n  

both countr ies  t o  adopt modern l e g i s l a t i o n  s p e c i a l l y  appl icable  t o  

present  condit ions and needs. 



The Nigerian s i t u a t i o n  is h ighly  dynamic anrl cilsnf;: n,. The--- I r e  

now twelve s t a t e s  with cons idersb le  pressure  f o r  tk.e c r ~ : t i c ) n  ni' ran:,. 

more. The p lan  a t  present  is t o  exp.in.1 t o  t e n  new sthte:;  a n ?  t o  rrr>v? 

t h e  f e d e r a l  c a p i t a l  now a t  Lagos t o  a  more c e n t r a l  l o c a t i o n  i n  t he  

country. The l a t t e r  rove i s  not expected f o r  t e n  t o  f i f t e e n  yes r s .  

Programmes i n  mental hea l th  s c rv i ces  i n  Nigeria  have long been conz:nt?re? 

models f o r  o the r  developing African coun t r i e s .  P i l o t  experjments i n  

community psychia t ry  i n  Aro, Abeokuta. Yestern Nigeria  i n  t h e  mid-1'j:Os. 

f o r  example, have been adopted i n  a  number of o ther  coun t r i e s .  Over a 

period of t ime,  we would expect t h e  mental hea l th  law of t h e  various 

s t a t e s  i n  Niger ia  t o  become more d i s s i m i l a r  than h t  p resent  ~s new 

programmes and laws a r e  adopted by t h e  r eg iona l  o r  s t a t e  l e g i s l a t u r e s .  

The Federal  Cons t i t u t ion  of Nigeria  r e se rves  t o  t h e  s t a t e s  such a reas  

a s  h e a l t h ,  educat ion,  s o c i a l  s e rv i ces ,  l o c a l  t a x a t i o n ,  and l o c a l  pol ice  

funct ions.  

I n  t h e  United S t a t e s  t he re  was a wide v a r i a t i o n  i n  t h e  mental 

h e a l t h  law of t h e  f i f t y  s t a t e s ,  t h e  D i s t r i c t  of Columbia, and the  

Commonwealth of Puerto Rico. The Council of S t a t e  Governments i n  1974 

r e f e r r e d  t o  t h e  t o t a l  mental hea l th  programmes of t hese  j u r i s d i c t i o n s  a; 

" the  l a r g e s t  hea l th  system i n  t h e  United S t a t e s  and one of t h e  l a r g e s t  

,I7 i n  t h e  world . The annual budget f o r  t h e  s t a t e s  i n  1972-197: was 

near ly  $4 b i l l i o n  and t h e  number of p a t i e n t s  s ~ r v e d  was over 2 n i l l i o n .  

Many i f  not  most of t h e  American S t a t e s  have r ev i sed  t h e i r  mental hea l th  

l e g i s l a t i o n  s u b s t a n t i a l l y  i n  t h e  pas t  f i v e  or  t e n  years .  Both s t a t e s  

included i n  our survey adopted r a d i c a l  reforms i n  t h e  1970s. 

There a r e  two ways i n  which the  f e d e r a l  government of t h e  USA has 

been i n f l u e n t i a l  i n  t h e  mental h e a l t h  f i e l d .  The f i r s t  has been i n  

providing f e d e r a l  funds f o r  t h e  support  of development of new mental 

h e a l t h  s e r v i c e  programmes. f o r  p sych ia t r i c  and behavioural  sc ience  

research ,  and f o r  personnel t r a in ing .  The second has been i n  adopted 

f e d e r a l  laws s e t t i n g  s tandards  i n  c e r t a i n  a reas  of mental hezl t ' l  s e rv i ces ,  

p a r t i c u l a r l y  community-based se rv i ces ,  And i n  s t i m u ? ? t i x  :he adoption of 

model laws o r  uniform laws i n  t h e  s t a t e s  i n  a r e m  of n e n r ~ l  h e ~ i t h .  The 

f e d e r a l  government has  a l ao  cooperated with t h e  s t 2 t . e ~  i n  3 e l p i n i  t o  

develop what z r e  cal ler!  " i n t e r s t a t e  compacts", or  le,?;l :igreementu zmox 

t h e  s t a t e s  concerning matters  of c r o s s - s t e t e  inportence,  such ac t r ans -  

po r t  of p a t i e n t s  and r e t u r n  of p a t i e n t s  t o  t h e i r  hame :uris.'ictionz f o r  

ca re  and treatment .  Current ly  t h e r e  is  cin I n t e r s t s + e  Compactd on Me:l:~l 



Health and an In t e r s t a t e  Compact on the  Mentally Disordered Offender. 

One other area of national influence i n  mental health service pro- 

grammes i n  the USA should be mentioned. This is  the  f a i r l y  recent 

movement of the federal  level  i n to  health insurance financing. The 

Medicare and Medicaid Programmes i n  force since the  mid-1960s cover 

mental i l l ne s s  t o  a limited degree and s e t  standards f o r  care and t r e a t -  

ment which must be met i n  the s t a t e s  by public and private providers. 

Any future expansion of national health insurance i n  the United S ta tes  

would probably cover mental d i s a b i l i t i e s  t o  some degree and would carry 

with it fur ther  federal  regulation. 

Some features  of the type of federal  or cen t ra l  government involve- 

ment i n  mental health services described above f o r  the  USA were found i n  

other federated nations. I n  Switzerland, f o r  example, intercantonal 

agreements and an association of the cantons function outside the  cen t ra l  

government f o r  ce r ta in  heal th  matters such a s  control of pharmaceuticals. 

Mental health services are qu i te  s t r i c t l y  a cantonal responsibi l i ty ,  but 

the  Swiss federal  soc ia l  insurance system r e su l t s  i n  the  st imulation of 

programme development i n  some f i e l d s  such a s  rehabi l i ta t ion.  The in- 

surance system has a lso stimulated the  growth of outpatient mental 

health services. The federal  Penal Code i n  1971 authorized the  use of 

cantonal mental hospi ta ls  and other services f o r  treatment and re- 

hab i l i t a t ion  of mentally ill, alcoholic,  and drug dependent persons 

c o ~ v i c t e d  of federal  crimes. 

O u r  comparative survey did not go in to  depth on matters of federalism 

and national policy i n  federated s ta tes .  Our r e ~ p o n d e ~ l t s  were observing 

largely from the s t a t e  level.  A l a t e r  legal  study could well be con- 

centrated upon a larger  number of federated countries and a much broader 

survey of both the s t a t e  and the federal  levels  could be conducted. It 

is our bel ief  t ha t  such a study could be most useful,  since there  a re  so  

many federated s t a t e s  i n  the  world. 

It seems clear ,  however, even from our l imited review t h a t  the  

a l te rna t ives  i n  the mental health l eg i s la t ive  f i e l d  a r e  qu i te  extensive. 

Federal legal  a c t i v i t y  i n  t h i s  f i e ld  can be found t o  range across t h e  

following areas: 



1. Federal  support  of h e a l t h  and d i s a b i l i t y  insurance schemes 

including mental h e a l t h  se rv ices  with p o l i c i e s  t o  encourage or  

r equ i re  uniform, o r  a t  l e a s t  adequate, l e v e l s  of mental h e a l t h  

ca re  b e n e f i t s  i n  a l l  s t a t e s .  

2. Federa l  s tandard-se t t ing  or  l i cens ing  f o r  mental hea l th  

s e r v i c e s  and f a c i l i t i e s  d e r  f e d e r a l l y  supported h e a l t h  and 

d i s a b i l i t y  insurance.  

3. Federal  f i n a n c i a l  support  of mental hea l th  research  and 

t r a i n i n g  through g r a n t s  t o  t h e  s t a t e s  and t o  indiv iduals ,  

u n i v e r s i t i e s ,  and voluntary  agencies i n  t h e  s t a t e s  under 

f e d e r a l  law and gu ide l ines  on areas  of research ,  e l i g i b l e  

r e c i p i e n t s ,  e t h i c a l  p r inc ip le s ,  e t c .  

4. Federa l  law i n  a reas  of f ede ra l  supremacy, depending on t h e  

n a t i o n a l  c o n s t i t u t i o n ,  concerning such mat ters  as fo re ign  and 

i n t e r s t a t e  -comerce  i n  psychoactive drugs, i l l e g a l  importat ion 

of dangerous and habit-forming drugs ,  na t iona l  i m i g r a t i o n  

con t ro l s  on mental h e a l t h  personnel, t r a n s f e r  of p a t i e n t s  be t -  

ween s t a t e s ,  e t c .  

5. Encouragement of cooperat ion and uniform l a w s  i n  t h e  

s t a t e s  t o  improve mental hea l th  serv ices .  

6 .  Encouragement of cooperat ion and uniform laws, where 

advisable,  i n  behavioural  a reas  such as alcoholism; drug 

abuse; sexual  deviancy; c h i l d  ca re ,  custody, and neglect ;  

juveni le  delinquency; and probation and parole  ( including 

mental h e a l t h  consu l t a t ion  and t rea tment)  f o r  c r iminal  

offenders.  

Each of these  a reas  has l e g a l  precedent i n  federa ted  na t ions .  The 

f i r s t  t h r e e  a r e  r e l a t e d  t o  na t iona l  funding programmes. The four th  is 

a more d i r e c t ,  subs tan t ive  a rea  of f e d e r a l  l e g a l  powers. The l a s t  two 

involve encouragiw t h e  s t a t e s  t o  a c t  together  i n  a cooperat ive fashion 

without  f e d e r a l  in tervent ion  o r  regula t ion .  It should be noticed t h a t  

t h e  list does not  include f ede ra l  opera t ion  of mental h e a l t h  f a c i l i t i e s ,  



such .is teaching and research i n s t i t u t i o n s ,  or  specia l ized  treatment 

programmes not f e a s i b l e  f o r  development, i n  every s t a t e ,  such a s  drug 

dependency r e h a b i l i t a t i o n ,  o r  mental r e t a r d a t i o n  s p e c i a l  schools. There 

a r e  examples of such f a c i l i t i e s  i n  a number of f e d e r a l  s t a t e s .  We do 

not mezn t o  dismiss such a c t i v i t i e s ,  but they do not involve l e g i s l a t i v e  

o r  regula tory  a c t i v i t i e s  a f f ec t ing  c i t i z e n s  and s t a t e  governments wi th in  

t h e  s t a t e s ,  which is t h e  focus of the  o ther  items l i s t e d  above. The 

opera t ion  of a  few spec ia l i zed  mental hea l th  f a c i l i t i e s ,  e spec ia l ly  i f  

loca ted  wi th in  f e d e r a l  t e r r i t o r y  o r  i n  t h e  f e d e r a l  c a p i t a l ,  may be 

considered t h e  l e a s t  i n t r u s i v e  form of f e d e r a l  a c t i v i t y  i n  t h e  hea l th  

f i e l d .  

2. Recognition of Di s t inc t ions  i n  Mental Disorder: Scope of Legislat ion:  

One of the  major debates i n  mental h e a l t h  l e g i s l a t i o n  -- and i n  

programmes i n  the  f i e l d  -- is whether a l l  mental d i so rde r s  should be 

grouped toge the r ,  o r  handled separa te ly .  

On t h e  profess ional  management s ide ,  t h e  arguments abound as  t o  

whether a  "medical model" should apply i n  deal ing  with t h e  mentally re-  

ta rded,  with sex offenders,  with a lcohol ics ,  and wi th  drug-dependent 

persons. From a l e g a l  s tandpoint ,  t h e  i ssues  revolve around t h e  

funct ional  c a p a c i t i e s  of t h e  various c l a s s i f i c a t i o n s ,  t he  s o c i a l  

consequences of t h e  d i so rde r  o r  condit ion,  and t h e  placement of govern- 

mental au thor i ty  f o r  dea l ing  with public programmes. 

I n  t h e  o lder  l e g i s l a t i o n ,  e i t h e r  no d i s t i n c t i o n  was made among 

c l a s s i f i c a t i o n s ,  o r  "the insane" and " id io t s "  were disposed of by t h e  law 

i n  t h e  same way. Both grcups were considered un ive r sa l ly  t o  be l e g a l l y  

incompetent f o r  a l l  l e g a l  and p o l i t i c a l  purposes. Both were handled by 

a l i e n a t i o n  from s o c i e t y  and were committed t o  i n s t i t u t i o n s  under t h e  

same l e g a l  provisions. Even a f t e r  separa te  i n s t i t u t i o n s ,  o r  "schools", 

were e s t ab l i shed  f o r  t h e  re tarded or  feebleminded, t h e  law w a s  slow t o  

recognize any need t o  a l t e r  t he  l e g a l  procedures f o r  admission, ca re ,o r  

discharge from these  i n s t i t u t i o n s .  



Table 3 desc r ibes  t h e  cu r ren t  scope of t h e  mental h e a l t h  laws i n  the  

coun t r i e s  with formal mental h e a l t h  l e g i s l a t i o n .  Three h ~ z i c  c l s s a i -  

f i c a t i o n s  a r e  used: those wi th  general-scope l e g i s l a t i c n  covering a l l  

c l a s s i f i c a t i o n s ;  those which combine mental i l l n e s s  and r e t a r d a t i c n  but 

have sepa ra t e  l e g i s l a t i o n  f o r  some o t h e r  ca t egor i e s  of mental h e a l t h  d i s -  

order;  and those which have sepa ra t e  l e g i s l a t i o n  f o r  mental i l l n e s s  arid 

f o r  r e t a r d a t i o n  along with sepa ra t e  l e g i s l a t i o n  f o r  a l l ,  a r  nea r ly  a i l ,  

o the r  ca t egor i e s .  

The f i r s t  c l a s s i f i c a t i o n  i n  Table 3 was found s t i l l  t o  be t h e  i a r g e s t  

wi th  16 j u r i s d i c t i o n s  out  of t h e  t o t a l  group of 28 nat ions.  Some of t h e  

laws i n  these  na t ions  recognize d i f f e r e n t  ca t egor i e s  of d i so rde r  i n  t h e i r  

d e f i n i t i o n s ,  but near ly  a l l  make no d i s t i n c t i o n  i n  operat ion of t h e  

l e g a l  procedures. An exception is t h e  Menthl Health Act of 1353 i n  

England and Wales where t h e  genera l  d e f i n i t i o n  of "mental d i so rde r "  

covers  mental i l l n e s s ,  severe subnormality and subnormali ty,  and psy- 

chopathy but  where t h e  same law does make some d i s t i n c t i o n s  i n  t h e  

genera l  admission and discharge laws f o r  t h e  d i f f e r e n t  s u b - c l a s s i f i c a t i o n s .  

The sub -c l a s s i f i ca t ions  a r e  a l s o  sepa ra t e ly  defined i n  t h e  law. Never- 

t h e l e s s ,  t h e  Royal Commission i n  t h e  United Kingdom s p e c i f i c a l l y  r e -  

commended abandonment of t he  previous system i n  opera t ion  f o r  40 years  

under which sepa ra t e  l e g a l  codes covered t h e  mental ly ill and mental 
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defec t ives  . This recommendation was accepted by Parliament. The 

s i n g l e  new l a w  was enacted i n  1959 t o  cover a l l  mental d i so rde r s  of what- 

ever  charac ter .  We have the re fo re  l i s t e d  t h e  English-Welsh Law i n  t he  f i r s t  

group. 

On t h e  o ther  extreme is  t h e  Indiana law i n  t h e  United S t a t e s .  I n  

t h a t  J u r i s d i c t i o n ,  t h e  l e g i s l a t i o n  used t h e  term "mental i l l n e s s "  t o  

cover a l l  ca t egor i e s ,  s p e c i f i c a l l y  including "mental r e t a r d a t i o n ,  ep i lepsy ,  
3 

alcoholism, o r  addic t ion  t o  nz rco t i c  o r  dangerous drug%"'. 

The second c l a s s i f i c z t i c r i  i n  Table 3 i n c P ~ d e s  coun t r i e s  whhic:? i l l i l i z ~  

a  general-scope d e f i n i t i c n  of mental d i so rde r  i n c l u d i r ~  retwdc:lcn, t~.: 

which have a l s o  entc ted  speci2l  l e g i s l z t i o n  &p?lic&;e t c  2t. l e a c t  cne 

o ther  d i so rde r  o r  condi t ion  such  zs alc?hzlism o r  dr;g 2epenien:;. 

The t h i r d  c l a s s i f i c a t i o n  was the  xos t  difficult z o  i e te rmin? .  Z>.c'7 

of these  count r ies  has a t  l e a s t  sore  s p e c i l l  l e j i s l a t i o ~  est~b:jsk~!n& 



separate programmes f o r  mental i l l n e s s  and for  mental re tardat ion and 

also fo r  a l l ,  o r  most, of the other c lass i f ica t ions .  Some of these 

countries do re ta in  a general-scope law which may cover broad categories 

of mental disorder,  but they function largely under separately ident i -  

f i ab le  laws and programmes fo r  each group of pat ients  or residents.  

Table 3 reveals a widespread adoption of special  treatment and re- 

hab i l i t a t ion  laws f o r  alcoholism and drug dependency, both among the  

most active areas of  new leg is la t ion  i n  the en t i r e  mental heal th  f i e ld .  

Provisions concerning "alcoholicsw and "drunken offenders" can, of 

course, be found, not only i n  mental heal th  l eg i s la t ion ,  but i n  the  

criminal law, motor vehicle law, labour law, insurance-programme legis-  

l a t ion ,  and i n  public health laws. A general review of t h i s  f i e l d  was 
10 

recently completed a t  the  WHO Office of Mental Health i n  Geneva . 
The Scandinavian countries have long been pioneers I n  developing 

treatment programmes and legal  control measures i n  the  f i e l d  of 

alcoholism and alcohol abuse, but many other countries a r e  now applying 

new legal  measures t o  cope with t h i s  very senious heal th  problem. Among 

the current trends a r e  e f fo r t s  t o  remove criminal penal t ies  f o r  chronic 

or public drunkeness and t o  deal  l ega l ly  with the  disorder as  a medically 

and psychologically t rea tab le  i l l ne s s  ra ther  than a s  a crime. An Alberta, 

Canada law of 1970 spec i f ica l ly  defines alcoholism a s a n  i l lness .  I n  

1971 a Uniform Alcoholism and Intoxif icat ion Treatment Act was adopted 

i n  the  United S ta tes  of America by the National Conference of Conmissioners 

on Uniform Sta te  Laws. Under t h i s  law, criminal penal t ies  f o r  public 

drunkeness a re  repealed and programmes of treatment and rehabi l i t a t ion  

are ins ta l led.  The Act has received strong support from the  federal  

government which now requires the  s t a t e s  t o  have adopted t h i s  law o r  

similar l eg i s l a t i on  i n  order t o  be e l i g ib l e  f o r  c e r t a in  federa l  highway 

construction and maintenance funds. Also, t h e  federal  government has 

made substant ia l  demonstration grants t o  various metropolitan areas or 

s t a t e s  t o  aid i n  the i n s t a l l a t i on  of programmes i n  t he  alcoholism and 

alcohol abuse f ie lds ,  especially as  re la ted  t o  road accidents. 

New leg is la t ion  re la ted  t o  drug dependency has been adopted i n  a 

number of countries i n  the past t en  years, largely i n  response t o  t he  



TABLE 3 

SCOPE OF MENTAL HEALTH LEGISLATION 

BASIC SYSTEM 

j General Scope: Benin; Canada ( B r i t i s h  Columbia); Cyprus; Democratic 
i 
I Yemen; Ghana; I ran;  Kuwait; Lesotho; Nigeria; Romania; Saudi Arabia, 
I (Draf t  Law); Sudan: Syr ia ;  United Kingdom; United S t a t e s  of America 

(Indiana).  

Combines Mentally I11 and Retarded, but Separa te  Leg i s l a t ion  f o r  some 

o t h e r  Spec ia l  C a t e ~ o r i e s :  Aus t r a l i a  (South Aus t r a l i a  and v i c t o r i a ) ;  

Braz i l ;  Canada (Alber ta) ;  Egypt; Japan; Malaysia; Peru; Poland; 

I Switzerland (Base1 and Geneva). 

1 
Separa te  L e ~ i s l a t i o n  f o r  Al1,or near ly  A l l ,  Categories:  Costa Rica; 

Denmark; France; Norway; United S t a t e s  of America (Massachusetts); 

Uruguay. 

SPECIAL CATZGORIES 

Combines Alcoholism and Drug Addiction: Aus t r a l i a  (Vic to r i a ) ;  Braz i l ;  

Norway. 

I Alcoholism and Alcohol Abuse: Aus t r a l i a  (South Aus t r a l i a ) ;  Costa Rica; 

Denmark; Egypt; France; Poland; Switzerland (Basel ,  Geneva); United 

S t a t e s  of America (Massachusetts). 

Drug Dependence and Drug Abuse: Aus t r a l i a  (South Aus t r a l i a ) ;  Costa Rica; 

Egypt; France; Japan; Malaysia; Peru; Senegal; Switzerland (Ease1,Geneva); 

United S t a t e s  of America (Masshchusetts); Urug~ay.  

I Sexual Deviancy: Aus t r a l i a  (South A ~ l s t r a l i a ) ;  Denmark; Egypt; Norway; 

Switzerland (Basel ) ;  United S t h t e s  of America (Massachusetts).  



cpread of drug use i n  the  1960s. The e a r l i e r  laws d e a l t  l a r g e l y  with 

s e r i o ~ ~ s  addiction o r  dependency upon the  na rco t i c  drugs. La te r  laws have 

a l s o  covered the  so-cal led " s o f t e r  drugs" such a s  b a r b i t u r a t e s  and 

?rnphetamines. Most of the  laws have es tabl i shed specia l ized  treatment 

and r e h a b i l i t a t i o n  programmes, some of them compulsory, but they  a r e  l e s s  

ap t  t o  have removed cr iminal  provisions than i n  t h e  alcoholism f i e l d .  

However, many of the  l a w s  allow treatment and r e h a b i l i t a t i o n  t o  replace  

e n t i r e l y ,  o r  t o  some ex ten t ,  t h e  criminal  sentence of a person found 

g u i l t y  of i l l e g a l  possession and use  of drugs where t h e  person is a l s o  

fcund by medical examination t o  be drug dependent. 

There has been extensive a c t i v i t y  i n  t h e  f i e l d  of i n t e r n a t i o n a l  

na rco t i c  drug con t ro l  i n  the  'Jnited Nations agencies and among t h e  na t ions  

of the  world. The S ing le  Convention on Narcotic Drugs has s u b s t a n t i a l l y  

replaced e a r l i e r  t r e a t i e s  i n  t h e  f i e l d .  The Convention on Psychotropic 

Substances has a l s o  been adopted by a number of na t ions  s ince  its 

i n i t i a l  approval i n  1971. The Commission on Narcotic Drugs of t h e  UN 

formulates United Nations policy and coordinates e f f o r t s  of t h e  i n t e r -  

na t iona l  community i n  t h e  f i e l d .  The United Nations Divis ion  of Narcotic 

Drugs, loca ted  i n  Geneva, serves  as the  subs tant ive  S e c r e t a r i a t  f o r  t h e  

Commission on Narcotic Drugs. I n  1971, the  United Nations e s t ab l i shed  

t h e  Fund f o r  Drug Abuse Contro ls ,  a l s o  headquartered i n  Geneva. At WHO, 

a number of important Expertcommittee r epor t s  r e l a t i n e  t o  drtm 

dependence have been issued s ince  1969. 

Specia l  a t t e n t i o n  has a l s o  been given t o  drug abuse and drug de- 

pendency, as well  as t o  e f f o r t s  t o  encourage cooperat ion t o  develop more 

uniform laws on con t ro l  of drugs, i n  the  Public Health Division and t h e  
11 

Legal Department a t  t h e  Council of Europe, h a d q u a r t e r e d  i n  Strasbourg . 

A g r e a t  d e a l  of a t t e n t i o n  has been focussed on drug problems i n  t h e  

United S t a t e s  of America s o  t h a t  some observation of l e g a l  changes i n  

t h a t  country i n  recent  years  should be of i n t e r e s t .  I n  1970 the  National  

Conference of Commissioners on.Uniform S t a t e  Laws adopted t h e  Uniform 

Control led Substance Act. It has been adopted i n  most of t h e  ~meEican 

s t a t e s  and it s u b s t a n t i a l l y  r e v i s e s  t h e  law i n  t h i s  f i e l d .  A National 

Commission on Marijuana and Drug Abuse, which made r e p o r t s  i n  1972 and 

1973, has had much l e s s  success i n  encouraging t h e  s t a t e s  t o  adopt i ts 

recommentiations. e spec ia l ly  those  r e l a t i n g  t o  removing o r  reducing 
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pena l t i e s  f o r  p r iva te  possession and use of drugs . A number of :Late: 

have, however, adopted laws e s t ab l i sh ing  drug :iependenc:{ t.re;tment 2n:i 

r e h a b i l i t a t i o n  programmes. 

I t  w i l l  be noted. a l s o  i n  Table 3 t h a t  s i x  of the  countr ies  surveyed 

have adopted mental hea l tn  laws i n  the  f i e l d  of sexual  devia t ion .  One 

of the  most noted spec ia l i zed  i n s t i t u t i o n s  i n  fo rens ic  psychiatry i n  the  

world, Herstedvester  Detention Centre,  Clostrup,  i n  Denmark, has long 

given p a r t i c u l a r  a t t e n t i o n  t o  t h e  treatment of sexual  offenders under 

i n d e f i n i t e  c r iminal  sentences.  

The l e g a l  provisions on sexual  deviancy a r e  probably t h e  most 

d iverse  of a l l  of t h e  s p e c i a l  laws i n  l e g a l  philosophy and medical- 

psychological therapeut ic  techniques. Some of the  b w s  i n  the  Scandi- 

navian na t ions  author ize  s t e r i l i z a t i o n  and c a s t r a t i o n  of sex offenders.  

S t e r i l i z a t i o n  is a l s o  allowed i n  some of the  American s t a t e s ,  but  not  i n  

e i t h e r  of those  j u r i s d i c t i o n s  included i n  t h i s  review. The USA (Massa- 

chuse t t s )  law is rep resen ta t ive  of a  wave of s p e c i a l  laws passed i n  

t h e  USA i n  t h e  1950s and 1960s t o  provide compulsory confinement, 

usual ly  f o r  an i n d e f i n i t e  period,  f o r  sexual  deviants .  The o r i g i n a l  

Massachusetts law was amended t o  l imi tcoverage  t o  sexual  offenders who 

were "dangerous"; i . e .  who used fo rce  i n  t h e i r  sexual  ac t ions  toward 

o thers ,  or  who sexual ly  abused chi ldren .  There is  a spec ia l  i n s t i t u t i o n  

i n  the  s t a t e  f o r  these  p a t i e n t s  under t h e  charge of a  well  known forens ic  

p s y c h i a t r i s t .  

3.  Community Mental Health Care : 

A s  mentioned e a r l i e r ,  one of t h e  most s t r i k i n g  of a l l  of t h e  changes 

made i n  t h e  de l ive ry  of mental hea l th  se rv ices  i n  the  past  two decades 

has been the  increase  i n  community-based programmes and f a c i l i t i e s .  It 

w i l l  be r eca l l ed  t h a t  t h i s  a rea  was t h e  fourth-named of the  e s s e n t i j l  

requirements f o r  mental hea l th  l e g i s l a t i o n  i n  t h e  1955 Report of WHG 

Expert Committee on Mental Health. The Committee suggested: " s e t t i n g  

up of a  specia l ized  heal th  se rv ice ,  i . e . ,  a  community p s y c h i j t r i c  
I - 

service"  '. Later  i n  the  Report,  t he  Committee spoke of centr;lized and 

l o c a l l y  operated programmes i n  mental hea l th .  



Some of the e a r l i e s t  evidence of l ega l  change t o  community services  

can be found i n  French enactments over the  years. I n  1944, an Order 

was promulgated establishing a plan fo r  the  organization of a "colonie 

familiale",  or a special  centre fo r  placing former pat ients  i n  fo s t e r  

homes i n  the community. I n  a Ministry Memorandum i n  1955, a programme 

of support f o r  community mental hygiene centres was established with 

c e n t r e  governmental funding on a s l id ing  scale  up t o  8M. I n  the  1960s, 

a master plan was adopted t o  modernize the mental hospi ta ls  and t o  

operate them on a "sectorization basis", gathering the  pat ients  by 

sectors  of the departments i n  France so t ha t  hospi ta l  and community 

follow-up services could be coordinated effect ively.  Under a Memoran- 

dum of 15 March 1960, community mental health centres have been estab- 

l ished i n  each department and i n  each c i t y  of over 20,000 inhabitants. 

Regulations within the national soc ia l  securi ty  system have supported 

mental health treatment services i n  t he  cormmcnity centres. 

A number of countries have enacted laws or  placement of pa t ien t s  

i n  fos te r  homes. Changes have a l so  been made i n  guardianship laws i n  

order t o  f a c i l i t a t e  e a r l i e r  discharge of mental pat ients  o r  retarded 

persons, or i n  order t o  be able t o  keep such'people i n  t he  ccmnmity 

and out of hospi ta l  ent i re ly .  A few countries, such a s  Ghana, have en- 

acted specif ic  l eg i s la t ion  on af tercare  of pat ients  i n  t he  community. 

I n  some countries, the  operation of mental hea l th -se ry ices  is 

effect ively decentralized a s  a part  of general laws on government 

s t ructure ,  or as  part  of the  law on the  national heal th  services,  or 

the public health c l i n i c  system. A basic decentral izat ion t o  the  s t a t e s  

or provinces is  found i n  federal  nations, of course, but it is  found 

also i n  many cen t ra l  governmental nations a l so  where heal th  services a r e  

regionally o r  loca l ly  operated. 

Very few of the countries surveyed, however, were found t o  have 

provided spec i f ica l ly  i n  t h e i r  mental health l eg i s la t ion  f o r  loca l ly  

operated (and funded) community mental heal th  centres offering a wide 

range of legal ly  required services. The great  maJority of our respondents 

reported t ha t  the mental health laws, and the  governmental funding pro- 

grammes, did not prohibit  but a lso did not authorize or encourage the 

development of community based services. I n  seven countries it was 



reported t ha t  the law did seem t o  bar such programmes being operated by 

l oca l  governments, (Brazil ,  Cyprus, F i j i ,  Ghana, India,  Nigeria, Thailand). 

The 1975 law i n  S6n6gal spec i f ica l ly  provides fo r  the establishment 

of psychiatric v i l l ages  i n  each region t o  be made up of the  mentally ill 

and t h e i r  families.  Such programmes ex i s t  i n  other African s t a t e s ,  but 

a re  not spec i f ica l ly  mentioned i n  available legis la t ion.  

I n  the  USA, community mental health services,  often grouped around 

a loca l ly  operated "centre" with a citizen-board i n  charge of the policy 

of the  centre,  developed a s  an outgrowth of child-guidance centres when 

these f a c i l i t i e s  began t o  be expanded t o  deal broadly with family pro- 

blems. Special laws were adopted i n  a number of s t a t e s  during the 1950s 

which grea t ly  stimulated the  growth of ccmmunity mental health services,  

usually operated by country governments under grants-in-aid by the 

s t a t e  governments. The Council of S t a t e  Governments i n  1959 produced a 

model f o r  a s t a t e  community mental health act  based closely upon the 

Minnesota l a w  of 1957. The en t i r e  f i e l d  received fur ther  stimulus when 

i n  1963, the  federal  government passed the Community Mental Health 

Centres Act which provided f o r  grants-in-aid t o  es tabl ish centres 

throughout the country. The law required such f a c i l i t i e s  t o  offer  a 

wide range of comprehensive, community mental heal th  services. A t  the 

present time, community mental health centres a re  operating i n  a l l  50 of 

the  American S ta tes  with many of them also offering services fo r  the 

mental retarded, a l so  with federal  governmental funding. 

4. Time 'nevoted t o  Legal Involvement: 

I n  some of the psychiatric l i t e r a t u r e ,  one f inds  complaints tha t  

mental heal th  l eg i s l a t i on  is def ic ient  when it requires too much time of 



psychiatrists and other clinical personnel to be spent on complying with 

legal formalities. The Expert Committee Report in 1955 noted that in 

man:f countries, before admission of patients "numerous legal formalities 

have to be satisf ied"17. In r~gard to discharge, "cumbersome procedures" 
18 

often had to be observed . The Committee also mentioned "frequent and 

often unnecessary reports sent to a general authority by those in charge 
,119 of the hospital . 

Our questionnaire included a specific question about the time de- 

voted to medicolegal matters by psychiatrists under the current legis- 

lation in the respective countries. Table 4 summarizes the results. 

Also, we asked if there were psychiatrists specializing in medicolegal 

work in the country. These responses are also summarized in Table 4. 

As can be seen, few complaints were expressed concerning excessive 

time spent on medicolegal requirements. However, many respondents inter- 

preted the question as referring only to court appearances, not to the 

filing of administrative reports and complying with hospitalization 

procedures. 

Some specialization in medicolegal work was found to exist in most 

of the countries, but it was generally limited to a few psychiatrists. 

Exceptions were noted in France and in Massachusetts in the United States 

where there were large cadres of specialists in forensic psychiatry. 

University medicolegal institutes were also active in forensic psychiatry 

in Denmark, Japan, and Poland. There were a few forensic psychiatrists 

in the United Kingdom working in prison programmes and probation out- 

patient services. The predominant activity of the forensic psychiatrists 

in all countries was in criminal cases. Very few were involved in civil- 

court matters or in civil commitment procedures, except in the Scandi- 

navian countries. 

The group of respondents to our questionnaire included only a few 

forensic psychiatrijts. The responses which our. respondents were able 

to provide to this area of our inquiry were admittedly largely im- 

pressionistic. A more thorough examination into these matters in each 

country might well produce other data of considerable worth in an overall 

evaluation of the impact of mental health legislation on the operation of 



TIME OF PSYCHIATRISTS DkTUT'Ei7 To MEDICOLEGAL QUESTIONS 

I. .~ -~-T-- -  - -  - 

/ $ of p s y c h i a t r i s t s  $ of time of nos- 

! / s p e c i a l i z i n g  i n  p i t a 1  and other  Cther cornmen~s 
1 l e g a l  ques t ions  p s y c h i a t r i s t s  - - 

i 
GHANA None Not over~burdened i - 

/ NIGERIA 

i Western Niger ia ,  

. .~ 

SENEGAT, 

j 
,. -- 

: BRAZIL 

URUGUAY 

CANADA 

USA - 
Massachusetts 

None 

There a r e  spec i a l i zed  
p s y c h i a t r i s t s  
( e spec ia l ly  i n  mental 
h o s p i t a l s  which a r e  
dmexed t o  p r i sons ) .  

Some, who work f o r  t h e  
t echn ica l  fo rens i c  and 
cr iminal  i n s t i t u t e .  

Some 

Division of Legal 
Medicine i n  Depart- 
ment c f  Mefit:t:11 Eealth 
has approximlteiy :C 
p s y c h i a t r i s t s ,  mainly 
hdlf-tine, i n  cour t  
c l i n i c s  and prison 
work. 

Only p s y c h i a t r i s t s  Pbrt  of t h e i r  
working i n  s t a t u -  o v e r a l l  r e  
t o r y  i n s t i t u t i o n s  s p o n s i b i l i t y  
f o r  compulsory de- and d u t i e s  
t e n t i o n  spend time 
on medicolegal 
ques t ions .  

P s y c h i a t r i s t s  
working i n  a 
government men- 
t a l  h o s p i t a l  - 
t o o  mucn. 

1 af ternoon 
per  week 

Around 500 r e -  
p o r t s  from psy- 
c h i a t r i s t s  work- 
i ng  i n  main men- 
t a l  h o s p i t a l ;  
500 o r  s o  from 
p r i v a t e  psy- 
c h i a t r i s t s  i n  
o the r  cases.  

They may be re-  
quired t o  t ake  
p a r t  i n  cour t  
cases.  

Very l i t t l e  f o r  
rnbjority. 

P ~ y c t ~ i a t r i s t s  
a r e  required t o  
go t o  cour t  t o  
t e s t i f y .  "Time 
wasted". 

Time devoted t o  
t e s t i f y  i n  
court .  

These psych ia t r i . j t s  
and o tne r s  a r e  
asked t o  t e s t i f y  i n  
cour t s  frequentl.!. 
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USA - 
New York 

! 
$ of psychiatrists $ of time of hos- 
specializing in pita1 and other Other comments 
legal questions psychiatrists 

1 expert on forensic Some time. 
psychiatrists in 
Department of Mental 
Health. 

Connecticut 1 psychiatrist in some 15% of time 
hospitals full time. 

hrnjab None 

Uttar Pradesh 

FRANCE 

POLAND 

NORWAY 

1 RUMANIA 

j SWITZmAm 
Geneva 

One forensic psy- 
chiatric hospital. 

A number of forensic 
psychiatrists through- 
out France: in Paris 
in 1975 there were 48 
out of 862. 

Some University depart- 
ments specialized in 
forensic psychiatry. 

None 
Recent tendency for 
courts to appoint 
psychiatric experts. 

Some in special depart- 
ments for legal psy- 
chiatry and 2 special 
prison departments. 

Commission of medico- 
legal psychiatry pro- 
vides expertise in 
medicolegal cases. 
Medicolegal Institutes. 

1 forensic psychiatrist 
in prison programme, 
medicolegal institute. 

Very little but 
varies. 

Sometimes con- 
siderable amount 
of time. 

Not very much 
time. 

1& of new ad- 
missions are 
medicolegal cases. 

Medicolegal cases 
are not frequent. 

Forensic hospital , 

responsible for 
court cases. 
General hospitals: 
very few court 
cases admitted. 

Expert evaluations 
for courts. (Mainly , 

written) (Annual 
list of psychiatrists 
authorised to do 
these). 

. - 

Satisfactory 
system. 

Considerable time 
taken by socio- 
legal questions. 

Psychiatrists in 
post-graduate 
training provide 
expert evaluations. 
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I $ of t i m e  of hos- 
I p i t a l  and o ther  Other comments i l e g a l  ques t ions  1 p s y c h i a t r i s t s  I 

SdITZERLAND 

Base1 I n  t h e  c l i n i c  1 5@ i n  genera l  
f o r e n s i c p s y c h i a t r i s t .  c l i n i c .  

Few fo rens ic  
---+ { L i t t l e  time. 

I 
p s y c h i a t r i s t s .  

! 

----- 4 
EGYPT - 

! 
i -- - . 1 

IRAN - 

I 
-. ~ .... . - -~ 

IRAQ - None Committee of 3 i 
p s y c h i a t r i s t s  spend 
2 mornings weekly 
on mentally ill 
offender  cases  a t  
Shammayiah Mental 

! Hospital .  
! 

Committee of 3 
p s y c h i a t r i s t s  i n  
Direc tory  of Psy- 

i c h i a t r i c  Health, 2 
meetings per  week; 

1 d e a l  with minor 
i l e g a l  problems of 
i pa t i en t s .  
I 

. -. 

KUWAIT No fo rens ic  
- ?~ 

p s y c h i a t r i s t s .  
I 

i I 
. , - . -. - -~ 

/ 

I AuS-Ui 
. . 

i S.Aust ra l ia  I Senior p s y c h i a t r i s t  
i 

Most psych ia t r i s t s1  
I : i n  charge of fo rens ic  do some r e p o r t s  f o r  

j se rv ices .  t he  cour ts .  
i 

V i c t o r i a  I Some 

Tasmania 

No vexatious 
l i t i g a t i o n .  

Considerable time- / 
( a l coho l ,  roa6 
of fenses ,  compen- 
s e t i o n ,  fo rens ic  ' 
psychia t ry) .  

2136 of adninis -  
t r a t o r s  time. 
l @  of c l i n i c a l  j 

p s y c h i a t r i s t s  
t i m e .  



F I J I  - 
JAPAN - 

,-.. . . 

: MALAYSIA 

I 

! $ of p s y c h i a t z i s t s  
I 

s p e c i a l i z i n g  i n  
l e g a l  ques t ions  

, .... 

None 

One department of 
fo rens i c  psychia t ry ,  
Tokyo Medical and 
Dental Un ive r s i ty ' s  
p s y c h i a t r i s t s  a l s o  
placed i n  pr i sons ,  
family cour t s ,  
Juveni le  cor rec t ion-  
a l  i n s t i t u t i o n s .  

- 

None 

Some; one fu l l - t ime  
wi th in  t h e  J u s t i c e  

I Department. 

I 
-- 

$ of time of hos- I 
p i t a 1  and o the r  / Other comments 
p s y c h i a t r i s t s  
. . . --.- - -- .-- 

116 of the  time. 1 
i 

Majority of senior ;  
p s y c h i a t r i s t s  
spend some time on 
eva lua t ion  and 
testimony f o r  
cour ts .  

Varies  Some submit only I 
an a f f i d a v i t  t o  t h e  i 
court ;  o the r s  have i 
t o  a t t end  i n  I 

person. 
! 



mental h e a l t h  programmes a t  d i f f e r e n t  l eve l s .  It is our be l i e f  t h a t  the 

fo rma l i t i e s  requi red  by law can be very e f f e c t i v e ,  not  only i n  sa fe -  

guarding p a t i e n t s  involved i n  t h e  system, but i n  assur ing  adminis t rd t ive  

accoun tab i l i t y  f o r  programmes, gathering important s t a t i s t i c a l  information,  

and providing t h e  foundation f o r  e f f e c t i v e  mental h e a l t h  planning and 

evaluation.  These a reas  w i l l  be f u r t h e r  discussed l a t e r  i n  t h i s  Report. 

C .  Hospi ta l iza t ion  Procedures: 

1. Int roduct ion:  

The mater ia l  i n  t h i s  s e c t i o n  br ings  up t o  d a t e  t h e  comparative 

i n t e r n a t i o n a l  survey produced a t  WHO i n  1955. 

There is a good measure of d i f f e rence  i n  t h e  two s t u d i e s ,  however, 

a s  b e f i t s  t h e  passage of'some 21 years. For example, ex tens ive  coverage 

is devoted he re in  t o  t h e  developing countries.  Analysis is pro- 

vided of countr ies  with informal methods of mental h o s p i t a l i z a t i o n  a s  

well  as those  with formal l e g i s l a t i v e  s t r u c t u r e s .  

Our ques t ionnai re  survey sought information on a c t u a l  opera t ion  of 

t h e  mental h e a l t h  l e g i s l a t i o n ,  a s  wel l  a s  on t h e  funct ioning of the  l e s s  

formal systems. Useful observations were obtained. However, t he  

analyses i n  these  sec t ions  of our Report a r e  necessa r i ly  concentrated 

upon t h e  content  of t h e  provisions,  t h e  i n t e r n a l  checks and balances,  

and the  p ro tec t ive  mechanisms of the  laws and procedures. Changes are  

discussed i n  r e l a t i o n  t o  expressed p o l i c i e s  of the  governmental i n q u i r i e s  

and r epor t s  suggesting the  reforms. Obviously, a deeper ana lys i s  of actual. 

p rac t i ces  would have been highly useful .  However, t he  s ign i f i cance  of the  

ac tua l  law, the  s p e c i f i c  terms of the  l e g i s l a t i o n ,  remain of g r e a t  i m -  

portance. Modifications i n  mental h e a l t h  adminis t ra t ive  p rac t i ces  

usual ly  remain only- t h a t  - accommodations wi th in  l i m i t s ,  but not  sub- 

s t a n t i a l  depar tures  from the  bas ic  l e g a l  and p o l i t i c a l  policy s e t  oiit i n  

t h e  l e g i s l a t i o n .  Radical change i n  governmental p r a c t i c e ,  a s  well as  i n  

l e g a l  language, i s  almost always accomplished by l e g a l  enactment. Re- 

s i s t a n c e  t o  change is genera l ly  expressed thrui;@t sdnerencc t o  the e x i s t -  

ing provisions a f  t he  law. These p r inc ip le s  a p p l j  genera l ly  t o  pubiic 

adminis t ra t ion ,  but they a re  most fundamentally observed i n  such a reas  

a s  mental hea l th  l e g k l a t i o n  which f o r  some 100 y e i r s  has oeen very 



highly structured and detailed regarding operations and administration, 

especially in regard to hospitalization, management of institutions, re- 

porting and surveillance, and court review or appeal. No other medical 

field has experienced such detailed and extensive legal-governmental 

controls and surveillance, nor is any other area apt to undergo such confrol 

in the future. 

2. Classification of National Systems: 

It has been thought useful to attempt to group the legal systems 

studied into rough categories of complexity and legal formality. In 

part this is a response to the widespread interest expressed in most 

reform movements in this field to "simplify" the mental health legislation 

to make access to care and treatment for all people freer and less 

cumbersome. An examination of Table 5 will reveal the degree of success. 

or failure, some nations have had in these efforts. 

Four categories are utilized in the classification. The nations 

grouped as "complex" are those with the most lengthy hospitalization codes 

and with a relatively large number of alternative methods of admission, 

including at least two different modes of involuntary hospitalization. 

These nations all have at least one emergency procedure. In almost all 

of these systems, cross-references are made from one procedure to another, 

providing for considerable complication in interpretation. 

The two middle groups are referred to as "intermediate". These nations 

all have formal legislative systems. They are less complex, however, than 

the first group, primarily because they have fewer hospitalization pro- 

cedures. Confusing cross-references are less necessary. In many cases, 

these laws are quite old. The newer reform legislation tends to add 

complexity, not to reduce it, no matter what the intention of the pro- 

posers. 

The last classification lists those countries without formal legis- 

lative structures governing mental hospital or other forms of psychiatric 

care and treatment. The systems in operation in these countries were 

simple and uncomplicated. As the later sections indicate, these nations 

tended to rely heavily on what are identified as voluntary admissions 

and police-escorted hospitalizations. Considerable discretion was found 

to be rested with the administrators of the mental hospitals. 



TABLE 5 

CLASSIFICATION OF NATIONAL SYSTEMS 

I X 
Complex Legislative Systems: Australia; Egypt; F i j i ;  Japan; Malaysia; i 

I Uruguay; United Kingdom; United S ta tes  of America. 

* X  
i 

Intermediate Legislative Systems I: Canada; Democratic Yemen; France; 

Ghana (new Act, 1971); 1ndia; Lesotho; Peru; Romania; Switzerland. 

Intermediate Legis la t ive  Systems 11: Brazil ;  Costa Rica; Denmark; I raq 

(dra f t  law); ~ i g e r i a :  Norway; Poland; S6nBgal; Sudan; Syria. 

Informal Systems: Bahrain; Benin; Iran;.-Jordan; Kuwai-L; Qatar; 

Rwanda; ~audi  Arabia; Thailand; Yemen.- 

* Mainly because of complex and detai led soc ia l  insurance laws ra ther  

than admission procedures. 

** Combines oldest  law (1833) with extensive administrative decrees. 



. Voluntsry Access to Care: 

The ncvement torvard voluntary care countinued to be strong all 

duriw these past two decades, both by increase in the percentage of 

patients admitted voluntarily as in-patients (see Part 111, Section 4) 

and in the even greater degree of utilization of alternative modes of care 

in the community, most of which was delivered on a voluntary basis. 

TaSle d summarizes the procedures for voluntary hospitalization in 

the countries surveyed. Both the formal legislation systems and the in- 

formal non-legislative systems are analysed in this table. 

We found three different voluntary admission systems operating in 

the countries surveyed: (1) countries where there are clear legal pro- 

visions authorizing voluntary or "informal" admission; (2) countries 

where there are legal provisions only for involuntary commitment, but 

where voluntary patients are administratively admitted; and (3) countries 

where there is no law for any hospitalization, but where voluntary 

patients are informally admitted. To complete the picture of practical 

operation, we should note that the first two of these systems were found 

also in countries where very few, if any, voluntary in-patients are 

accepted, at least in public mental hospitals, though they may be found 

in the psychiatric wards of general medical or university teaching 

hospitals, or in private psychiatric facilities not covered by law. 

Among both the countries with formal legal systems and those with 

no legislation, but informal or administrative access to treatment, we 

discovered very little actual difference in the requirements for ad- 

mission, though relatives of patients were perhaps more often mentioned 

as authorized to admit adult ptients in the informal systems. These 

informal non-legislative systems were also found to place no restrictions 

on the patient discharging himself. The South American countries, even 

though operating under formal legislative systems, also did not restrict 

discharge. 

Many countries in both systems allow relatives to discharge the 

patient, but many require that the relative assure the hospital that the 

pbtient or mentally retarded person would be cared for upon return to 

the community. 



TABLE 6 

VOLUNTARY ACCESS TO CARE 

GHANA T*e Lunatic  I No l e g a l  provision 
Asylums Ordi- 1 

By p a t i e n t  himself i n  
nance 1888. 1 writin@;. 

I I 

-~ ~ - ~ - - ~  ~. ~. .. . . . 

Legal Bas is  Wri t ten  Applicat ion by 

- ... - .. . . ~ ~ -  . - 
I 

I 
The Mental himself i n  / I  medical cer -  
Health Act ' t i f i c a t e  by a 

I 
1971. !medical prac- 

t i t i o n e r .  

. .. . . . .. . 

Med . 
C e r t i f i c a t e s  

. ~ .  ~ ~ -~ ~ 

NIGERIA 

Lagos and 
w.Nigeria 

Other f o r m a l i t i e s  

~~ - .  . 

... .-. 

Discharge / c h a i e  of S t a t u s  

~- . ~ -1  
By pa t i en t  himself i 
on 72 h r s  w r i t t e n  
not ice .  

By p a t i e n t  himself 
on 72 h r s  w r i t t e n  
no t i ce .  

B y  Chief Admini- 
s t r a t o r ;  on 
wr i t t en  appl i -  
c a t i o n  of a  r e l -  
a t i v e  o r  o ther  
person 72 hrs be- 
forehand. 

1.unacy Law, I No l e g a l  provision 
1916; 
amendment , Treatment on out -pa t ien t  
19>9(W.Nig. ) , n &is.  Applicat ion by 

pa t i en t  o r  p s y c h i a t r i s t  o r  
o ther  medical p r a c t i t i o n e r .  
Attendance a t  Psych. Dept. 
of teaching h o s p i t a l s .  

A t  w i l l .  

:;ENEGAL Law No.'(:,. dO Applicat ion by p a t i e n t  Diagnosis j u s t i -  Monthly medicdl v i s i t s  A t  w i l l .  ( P a t i e n t s  
of 9 July 19'[> himself .  fying voluntary of t he  p a t i e n t s  (=  can be requi red  t o  
Art. 1,2,il ,c~. t rea tment .  per iodic  review). s t ay  only f o r  t he  

period necessary 
f o r  t reatment  and 
pe r iod ica l  consul- 
t . a t . inns \ ,  

I f  a  p a t i e n t  r e -  
fu ses  t o  fol low rhe  
tredtment  plan dnd 
is  extremely ag i -  
t a t e d  o r  s e r iods ly  
depressed,  iic can 
be br-o~ii.t;i; i n  f n r  

med. exam. and 
necessa r j  t reatment .  



I Legal Bas is  I Written Lpplicat ion by 
(AFRC(: 1 - -. - I - -  - 

RWANDA Informal (9C$ , 
voluntary 
admissions). 

1 Med. 
C e r t i f i c a t e s  

Cpat . .  lent'+ . . . . . . . . . . . . . .  s e c t i o n  4. No formal i ty  required.  I .~ ~~ -..~ . 

TSSOTHO ! Mental Health i Pa t i en t  or  r e l a t i v e .  
I T.aw of 1963; I / 9 w  ' s e c t i o n  5. 1 voluntaryi I 

I P a t i e n t ' s  family. 

One medical 
c e r t i c i c a t e .  

I 
Other fo rma l i t i e s  i Discharge I Change of S t a t u s  j 

The r e l a t i v e  must ac- On reques t  by The Medical Of f i ce r  
cept  r e s p o n s i b i l i t y  of p a t i e n t  o r  r e l a -  can i n s t i t  e  pro- 
pa t i en t  shen d i s -  t i v e  on 7 days I ceedings f  com- 
charged. notice.  / pulsory ad ss ion .  

Agreement b y ' t h e  
family t o  the  t r e a t -  
ment given t o  the  

/ pa t i en t .  
i 

BRAZIL ' Decree No. 24559 / Pa t i en t  himself.  

I - of J u l y  3 1934 I 
1 + amendments i n  

1961, 1974. 

URUGUAY Law No.9581 of , P a t i e n t  himself 'or  
8 August 1936. , l e ~ a l  r ep resen ta t ive .  t 

PERU - 
and 
Executive Decree 
of 14 October Pa t i en t  himself.  
1952 amended i n  
1963 and 1966. 

One medical 
c e r t i f i c a t e .  

-- I 
by pa t i en t  

C e r t i f i c a t e  of ad- 
mission by h o s p i t a l  
medical o f f i c e r .  
-.. -. . ............ 

Not spec i f i ed .  I 

/ ~t w i l l .  

A t  w i l l  

. . . . . .  

A t  w i l l .  

Can be changed t o  
commitment by in-  
forming the  judge 
and the  psycho- 
paths General 
Supervisory Board. 

COSTA General Health P a t i e n t  himself - I RICA I T a w  of 1973. 
1 - / Book I, Ch.11, 

Sec. 2). ... ............ I 

! Medical d ischarge  
or  a p p l i c a t i o n  by 
pa t i en t  o r  h i s  I 

family. 
..... 

I 



iii 

---7,-- I 
Legal Basis 

- -. . . . . . . . . .. .. . 

USA: - 
Massa- i Mass. General 
chusetts Laws, Ch. 123, 

1 Sec.2,10,11. 
1 - 
I Laws of 1970, 
! ch.8Did 
I - 
i Statutory and 
I regulatory. 

-... . -- . .~ i - -  
~ ~ 

USA : - ! 

Indiana ' Indiana Code, 
! Ch. 9, 3ec.2. 

; p u b s a w  154 
; of 1975. 

Written Application by Med . 
Certificate 

. - .. - . . .- *---. 
1 

I 
Patient, if over 16 years Not required 

I 
- 

Parents or guardian of ! 
patient under 18 years. ! 

Patient or by parent or I Not required. 
guardian if under 18 
ycars. 

Other formalities Discharge 

- ~- . ... 

Change of Status 

None At will of patient 
or parent or 
guardian. 

Superintendent may 1 
require voluntary 1 
patient to give 72 I 

I hrs notice of with- i 

drawal, can order 1 
examination and filej 

I for involuntary ! 

commitment. 1 
I 

Admission only to 
state owned or 
operated facilities. 

Patient or parent Within 5 days noticej 
or guardian may provision,superin- I 
request release in tendent may make 
writing, super- petition for court i 
intendent must re- commitment. I 
lease within 5 I 

days. 
Superintendent may 

i 
release at any j 
time if hospital- 
ization no longer 

I :Z::::i:;,O:r if 
I he determines dis- 1 charge will con- 
tribute to most 
effective use of 

I the hospital. 
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I 1 Legal Basis Written Application by I Med. 
-L I Certificate 

i I 
FRANCE Law on Mentally No legal provision 1 Not required 

: Ill, 30 June ! 

I 
i Regulations on No formality required. 
1 "sectorization"' Admission in "open 
1 1960 - 1975. services". 

POLAND 

ROMANIA -- 
Very large 
majority of 
volcntary. 

Other formalities nischarge 

Admission is provide' 
through policy of 
"sectorization" , or 
admission to area of 
hospital for own 
community. 

At will, even 
against medical 
advice 

Change of Status 

Instruction At the request of patient 
No. 120/52 of himself. 
ly j2. 

Decret 246/958 Free access to treatment 
and Ord. by patient, no formality. 
M. S. 1005/1358 
Ord. M. S. 126/97: 
and 74/1973. 

. . . , . . ". ~ -.--..-.- 

By out-patient 
physician at 
hospital (may 
be head of ad- 
mitting hos- 
pital). 

Requires formal On request, with j 
consent of 

sufficient health ! 
issued by Director ; 
or treating psy- ; 
chiatrist. - I . ...+. . . -. ... 

Law of Dec.21 
1oi';1, 

Law of 14 Marcl; Patient has to sign an ad- 
, d . mission form as proof of 
Al>t.21,52, 27. his consent. 

At will, unless If dangerous to him- ; 
dangerous to him- self or to others, ' 
self or to others. the Board of Sur- 

veillance can change i 
I the patient's status ! 

into invo1unt;::ry hos 7 
pitalization. 

.. .. 

1 medical certi- 
ficate. 

Written or oral request b y  
the patient. 

By superintendent 
with the advice of 
psychiatric com- I 

mission which has 
to give its de- 
cision within 14 I 

I / days of request. i 

All admissions are 
notified to the 
Board of Psychiatric 
Surveillance. 

Not required. 

i 



v i  - ... . -. . . . . -  ...~ ~ -. ~ 

I 
I Legal Basis  1 Writ ten Applicat ion by I-.. \ Other f o r m a l i t e s  I Discharge I Change of s t a t u s  

; -- .. - . . . . , -. . . . .. . .. . -- . .. . .- --.--.A,----.--- 

C e r t i f i c a t e  -- -- .- .. ... . 

s t a t u t o r y  and ' p a r e n t s  o r  guardian f o r  
regula tory .  ' p a t i e n t  under 16 years. 

i 

UNITEX 
, - Mental Health !No w r i t t e n  app l i ca t ion  r e -  
: KINGDOM Act of 1959, ' qu i r ed .  Informal ad- 

Pa r t  1,§5, /miss ion  by p a t i e n t  and by 

. ~ .~ . . . .  . . . . . - 1  . . .. - 

DENMARK Law of 1938. \BY p a t i e n t  himself Medical c e r t i -  
Law of 1933 1 f i c a t e  from a  
Order No.229 of i genera l  prac- 
9 September 19571 I t i t i o n e r .  

Not required.  No mention of ad- I A t  w i l l ,  but see  
mission t o  genera l  1 r e s t r i c t i o n  i n  
hosp i t a l s ,  but i n -  1 " c h a ~ e  of s t a t u s "  
cludes NIB hosp i t a l s  
a n d m e n t a l n u r s i n g  I 
homes. i 

/ 

/ A t  w i l l  

Responsible medical 
o f f i c e r  can r e t a i n  
an  informal p a t i e n t  
f o r  '72 hours t o  
make a p p l i c a t i o n  f o r  
involuntary hos- 
p i t a l i z a t i o n .  

. .- .- . 

Law of 1953. C I "+ ! I j -..-. .. . ~ .  - -- 
I 

t~~ ~ - - 
-.--A- - . . -- -- -. -- I 

/GFIRO1 
EGYPT Mental Health 

(9% 
Act of 1944. 
A r t .  21. 

voluntary)  

j NORWAY Law No.2 of 28 

i 
Written app l i ca t ion  by Not required ; Report within 2 days j A t  w i l l  on w r i t t e n  1 Poss ib le  when the  
pa t i en t  himself o r  by h o s p i t a l  d i r e c t o r  1 notice.  ! mental condi t ion  of 
guardian. t o  board of cont ro l  1 1 a  voluntary p a t i e n t  

on the  condit ion of I j s o  r equ i re s ,  pro- 
the  pa t i en t .  I [ vided procedure f o r  

I i i involuntary  h o s p i t a l -  
! / i z a t i o n  is followed. 

.----- 

By pa t i en t  himself i n  '. Not required.  / Decision of admission 1 Right t o  be d i s -  1 Not poss ib le .  i 

CYPRUS The Mental No l e g a l  provision Not requi red  
Pa t i en t  T a w  of No formality (only 1931. neurot ic  cuad mild psy- 

!General Hos- cho t i c  cases  a r e  ad- 
!p i t a1  i n  , mitted t o  wing of General 
{ ~ i c o s i a ) .  
I 1 o s p i t a l  i n  Nicosia) .  

Apr i l  1961. wri t ing.  / l e f t  t o  the  super- charged wi th in  3 1 
94. : intendent  of hosp i t a l  weeks on p a t i e n t ' s  1 reques t .  

~ - .  - ~. 





v i i i  , ....... ................ I 

Legal Basis Written Application by Med. Other formalities Di~ci-ldrge Chdngc. of'  slit^., 

I 
+-.- ( Certificate 

. . . . .  

I i 19Y+Decree ( No legal provision. 
j 19b5 Regulationd 

-- -- . -6- 

I 
SAUDI ' Informal Request of patient or - 
ARABIA ' relative. 

-- . ............. i . ....... i - .-", - ---, -. 
I 
: Draft Law. :By patient or person 

i responsible for him. I 
i 

On request after 
permission of 
specialist or 
after recovery. 

r 

Agreement of the Ey order of the j Possible provided 
Director of Hospital. Director of hos- j that procedures for. 

i pita1 when suf- I .  involuntary hos- 
i ficient improve- pitdlization are 1 followed. i ment or on re- 
! quest of patient's ! 
! family. 1. ~. " . .  I ....... ... ..... 

i . FIJI i I 
I - Law on Mental \written application - 1 Medical examin- , Within 48 hours the 1 At will on 72 hrs , (only $ / Treatment of above 18 by self; , ation in hos- superintendent will 1 notice. i 

1967, ~ r t .  16~17. under 18 by parent or ' pita1 after send written notice 1 
I guardian: admission. i to board of visitors. I i 

I 
AUSTRALIA Mental Health !~bove 16, request signed ' I Notification within At will with 72 Possible conversion 

Act 1935-1374, by patient himself. ' 48 hrs of reception : hours notice. * into involuntarj' 
S~~ltll 

Part V1,Sect. Under 16, by parent. : t medical 1 to Director General - 1 i hospitalization. 
Australia 

13'7. 

i 

Victoria . Mental Health 
j Act of 1959, 

*.Adri-,sicn!;: Sect. 41 and 
to , informal.* 

, I1!.nf ;>rmalt' 
i hospitals. I 
i 

i 
7- 

1 / certificate. / medical examination ! 1 

i 
i 

-On request on- Possible change 
3 days written I of status. 
application; 
-on order of super- 
intendent or chief I 
medical officer; 
-leave of absence 
possible for up to 
3 months. 

.. ........ 

I within 24 hrs. 

t---------- .- -. 1 

...... .............. 

Above 16, request signed 
by patient himself. I 

Under 16, by parent or , t medical 
guardian. certificate. 

i 

i 
! 

------ - ! 
& 

...... 

Notification to the 
Chief Medical Officer 
within 72 hours of 
any admission. 

-. -- 





The most frequently discussed, and most imitated, new departure in 

this area during these past 20 years was undoubtedly the British adoption 

of an "informal" admission system. Voluntary admission had been pioneered 

in the United Kingdom. It had first been made available through 

administrative measures in parts of Scotland during the lasF decade of the 

19th century. This experience led to recommendations for reform of the 

more rigid laws applying in England and Wales, and as a result, the Mental Treat- 

ment Act was enacted in 1930, by which "voluntary admiasion" became legal. 

The percentage of voluntary patients had risen dramatically so that the Rbyal 

Commission in 1954-1957 placed it at 75X in England and Wales in 1957 with SO- 

hospitals as high as 9@. ~Jevertheless, the Royal Commission was dis- 

turbed at reports that some patients were refused voluntary admission at 

some hospitals because the patient was believed by the staff not to be 

able to make a specific request for care and did not seem to understand 

his situation and need for treatment. A written application for 

admission made and signed by the patient was required under the 1 9 p  law, 

as was the patient's formal notice of intention to leave the hospital. 

The Royal Commission recommended and the Parliament enacted in the 1959 

law a method of admission generally known as "informal" under which no 

requirements may be imposed on the patient to make an affirmative re- 

quest for care and treatment and where the patient is not required to 

make out and sign admission forms. 

The new idea was highly popular with psychiatrists and other physicians 

at the time. It struck the fancy of mental health administrators in many 

countries. It seemed a clear and ringing departure from the tight re- 

strictions of the legal systems so long imposed on the mental hospitals. 

The admitting doctors could now make the decisions on admission and mental 

institutions could begin to become like other "hospitals" for sick people 

with no legal controls on who could be admitted and under what circum- 

stances. 

Another appealing feature of the new system was that it seemed to 

require no legal change for its installation. If a hospital admini- 

strator wanted anttinformal admission" procedure, all he needed to do was 

to instruct the admissions office not to require patients to make out 

papers or forms. The patients were not listed as "voluntary", even where 



t h e  h o s p i t a l  had such a  l e g a l  method of hosp i t a l i za t ion .  The Royal 

Commission had g iven its opinion t h a t  t h e  B r i t i s h  h o s p i t a l s  need not  wait  
20 f o r  a  change i n  t h e  law t o  adopt t h e  method . The Parliament impliedly 

agreed with t h i s  view, s ince  t h e  new law does not conta in  z s p e c i f i c  

procedure f o r  informal o r  voluntary admission per se .  It conta ins ,  very 

e a r l y  on i n  the  law, a  d e c l a r a t i o n  of pol icy  a s s e r t i n g  t h a t  t he  Act s h a l l  

not  be construed a s  preventing such a  programme: 

"Nothing i n  t h i s  Act s h a l l  be construed 

a s  preventing a  pa t i en t  who requ i re s  

t rea tment  f o r  mental d i so rde r  from being 

admitted t o  any h o s p i t a l  or  mental 

nursing home i n  pursuance of arrange- 

ments made i n  t h a t  behalf  and without 

any app l i ca t ion ,  order  o r  d i r e c t i o n  

render ing  him l i a b l e  t o  be de ta ined 

under t h i s  Act, o r  from remaining i n  

any h o s p i t a l  o r  mental nursing home i n  

pursuance of such arrangements a f t e r  he 

has  ceased t o  be s o  l i a b l e  t o  be 
,121 deta ined . 

The informal system was quickly adopted i n  a  few of the  American s t a t e s .  

Some adminis t ra tors  i n s t a l l e d  it without l e g a l  au thor i za t ion  and c f t e n  

without  informing s t a t e  o f f i c i a l s  t h a t  they were doing so. A number of 

coun t r i e s  wi th in  t h e  B r i t i s h  Commonwealth have amended t h e i r  laws s ince  

1959 t o  i n s t a l l  an informal admission procedure. 

The change i n  Great B r i t a i n  was not ,  however, t o  prove a s  dramatic 

as it f i r s t  seeaed. The informal p a t i e n t s  were held t o  be covered by a l l  

of t h e  same r e s t r i c t i o n s  a s  a l l  o ther  in -pa t i en t s  i n  the  mental h o s p i t a l s  

i n  regard  t o  c i v i l  r i g h t s ,  d r i v e r ' s  l i c e n s e s ,  communication by post and 

telephone,  having pocket money, e t c .  Also, t h e i r  r i g h t  t o  leave t h e  

h o s p i t a l  a t  w i l l ,  which seemed c l e a r l y  spe l l ed  out i n  the  above s t a t e -  

ment of pol icy  i n  t h e  Act, was abridged i n  another sec t ion  of the law 

which continued t h e  former law al lowing the medical o f f i c e r  i n  charge of 

t h e  p a t i e n t  t o  r e t a i n  any informal p a t i e n t  f o r  72 hours pendily making 
22 

an a p p l i c a t i o n  f o r  his  formal involuntary admission . The l a t t e r  change 

can be made a t  any time and does not  r equ i re  t h a t  t h e  pa t i en t  request  

discharge.  Also, t h e  change t o  involuntary s t a t u s  is  made without p r i o r  

cour t  review o r  app l i ca t ion  t o  a  cour t  o r  t r ibuna l .  



It would seem c l e a r  t h a t  a compromise was reached i n  t h e  Parliament. 

One s i d e  achieved enactment on a new "informal admission" and go t  most 

of the  publ ic i ty .  The more conservative doubters  r e t a ined  the  hold on 

the p a t i e n t s  which could be applied when needed with r e c a l c i t r a n t  p a t i e n t s  

o r  persons thought dangerous t o  r e l ease .  

Voluntary o r  informal admissions have r i s e n  i n  England and Wales, 

but not  i n t o  percentages i n  t h e  90s a s  was e a r l i e r  predicted.  By 1972, 

the  informal category was a t  842. 

Other na t ions  following the  B r i t i s h  example have tended t o  enact  

admission procedures e n t i t l e d  "informal" r a t h e r  than t o  adopt policy 

statements on t h e  matter. 

Costa Rica, however, i n  its General Health Law adopted i n  1973, has 

a Chapter on "Rights and Duties Relat ing t o  the  Res tora t ion  of Personal 

Health" and the re in  adopted a genera l  policy statement encouraging 

voluntary access t o  care: 

"Mental pa t i en t s  and persons dependent 

on drugs or  o ther  substances, including 

a l coho l i c s ,  may submit vo lun ta r i ly  t o  

specia l ized  out -pa t ient  o r  in -pa t i en t  

treatment provided by the  hea l th  

serv ices ;  they must 'mdergo such t r e a t -  

ment whenever competent au thor i ty  deems 

it necessary t o  order such treatment,  

following t h e  procedures and sub jec t  

t o  t h e  requirements l a i d  down i n  
1123 pe r t inen t  regula t ions  . 

A s  some a i d  t o  understanding the  law i n  p rac t i ce  a s  well  as on t h e  

s t a t u t e  books, we suggest t h a t  t he  reader  of Table 6 a l s o  be aware of t h e  

percentages of voluntary admissions f o r  each of t h e  countr ies  l i s t e d  

e a r l i e r  i n  Table 2. Where the  d i f f e rences  a r e  most s i g n i f i c a n t ,  o r  a r e  

a t  variance with the  l e g a l  impl ica t ions ,  we have l i s t e d  t h e  percentages 

of voluntary admissions d i r e c t l y  onto Table 6. 



4. Involuntary H:>spl t a l i z c  t ion:  

This category of involuntary care  covers thoce nrc\cel:~rc.; wt-jlc.5 

author ize  an in,!ef ini te  commitment without l i rn i t a t i an  of t ime,  ani vike-, 

a  time-limit,  i s  not spec i f i ed .  It a l s o  includes p roc~3 i l r e r  which ~J.::IP 

l i m i t s  of time s u t  where t h e r e  is  no r e s t r i c t i o n  on reriew-il.:. l i h e - ~  )LI-., 

two t a b l e s ,  one covering t h e  na t ions  with forms1 1e: ' ; lative :;;stevr,, 

(Table 7 ) ,  and the  s t h e r  covering the  lnformal sy +.-;r5si:'h.zle 3). 

I n  t h i s  s ec t ion  w i l l  be found t h e  most dramatic chmge i r .  Lh.; 

h o s p i t a l i z a t i o n  procedures whi.ch w i l l  be recorcie,! i r .  t h i s  survey. L., 

concerns t h e  movement toward compulsory hospi ta l iz : , t i sn  on medic;: 

c e r t i f i c a t i o n  alone without gr io?  j u d i c i a l  or  3 r imin i s t rh t iv~  trii;::..;l -,:.- 

.J- i ew . 

It w i l l  be r eca l l ed  t h a t  t h i s  form of h o s p i t a l i z a t i ~ n  w:~;: :tron,;l:j 

supported i n  both t h e  Zxpert Committee Report ind L ~ F  j n i e r n i t i  snai  

cornphrative legislative review i n  1955. L t  that. t ime,  t he re  .yere 1: 

, ju r i sd ic t ions  i n  t h i s  category among t'ne 37 coun t r i e s  sdr.:e:;ed. 

I n  1975, however, we founri 32 coun t r i e s  with a t  lea;?. onc procclzr . .  

f o r  involuntary  h o s p i t a l i z a t i o n  on medical c e r t i f i c s t i o n  alone cut  cf f5 

i n  our survey. 

There is  every ind ica t ion  t h a t  i n  t h e  couctrie:; which  ha'^^ t h i s  

method, it is  t h e  most heavi ly  used proceriure f o r  prolonged hosp:t ; i l i -  

za t ion .  I n  11 coun t r i e s  of the 32, it i s  t h e  only compulsory mcthoa o f  

admission f o r  p r ~ l o n g e d  care and t reatment .  The o ldes t  l e g i s l a t i o n  of 

this kind is  t h e  French law of 1938. 



INVOUI~ARY HOSPITALIZATION 

GHANA - 
Old Ordi- 
nance, 
1886. 

-- 

Mental 
Health A d  
of 1971. 

Churge of 
T r i a l  Discharge 

G o d  cause 
t c  auspect 
and bel ieve 
tha t  some 
person i s  a 
r r a z o ; d  

subject  f o r  
confinement 

safety. 

Discharge 

Expedient 
for  t he  
welfsre of 
the person 
believed t o  
be suf fe r -  
ing from 
mental ill- 
ness c r  f o r  
the pdblic 

NIGERIA Person sus- Information on 
pected of oath by any 

and being a informant. 
luna t ic  and 

Appeal , Periodic Review 
! 

Information on 
oath by any in- 
formant. 

Information by 
sny informant 
on oath. 

Lunacy I* 
of 1916. 

Ysgistrate  order 

a proper 
subject  f o r  
canf inement I 

Other 
F o ~ l i t i e s  

Medical 
Ce r t i f i c a t e  

s 1 Yedical I Cer t i f i c a t e .  

Length of s t ay  Decision making 

m o :  . - 
Grounds 

Magistrate order.2 

Application by 

Medical 
recom- 
mendations 
from which 
one s h a l l  
be from s 
pych i a -  
t r i a t .  

Temporary t r e a t -  
ment: not  ex- 
ceeding Bmonths. 

Prolonged t r e a t -  
ment: not  ex- 
caeding 18  
months, renew- 
able.  

Not specif ied.  

By Magis- 1- t r a t e  or- 
! der  under 

wr i t ten  / r e w e a t .  
! - B ~  the 
! Director 
; of Medi- 

c a l  Ser- 
vices. 

A t  t h e  d i s c r e t i an  
of the  Director 
of Medical B e r -  
vices. 

-At  ex- 
( pi ra t ion  
! of period 
i specif ied ' by Magis- 

I t r a t e .  
sg Mental 

I Health 
/ Tribunal, 

i notwith- 
I 

TO the I 
Nental I 
Health ' 
Review 
Tr i -  
bunal. 

1 standing I 

order of 
m g i s t r a t e .  

..Magistrate 
order un- 
der re- 
quest by 
Chief Ad- 
minis- 
t r a t o r .  

-Magistrate 
order with 
a Cer t i -  
f i c a t e  of 
Sanity is- 1 sued by 
e i t h e r  t he  
superin- 

/ tendant o r  
2 medical 
p r a c t i t i o n  

To t he  
v i s i t i n g  
commit- 
t e e  ap- 
pointed 
by the  
s t a t e  
co la i s -  
sioner. 

By Governor 
(S t a t e  com- 
missioner) 
order (only 
i f  some 
other  per- 
son takes 
c h r g e  of 
j n t i en t ) .  

, 



AFRO: - 
Decis ion making 

App l i ca t ion  by 
Author i ty  

Medical Other 
C e r t i f i c a t e  F o r m a l i t i e s  Length Of Stay 

SENEGAL I f  p a t i e n t  
has  com- 

LawNo. m i t t e d a  
75-80, of c r imina l  
9 Ju ly  offence  or 
1975. when h i s  

behaviour 
i s  dan- 
gerous f o r  
himself o r  
pub l i c  
s a f e t y  o r  
i f  he r e -  
f u s e s  t o  
be  t r ea t ed .  

~ ----. . ~ .~ 

Writ ten  r e -  J u d i c i a l  o rde r  
q u e s t  by t h e  by Court based 
P r e f e c t .  on f a c t s  and 

concensious of 
t h e  po l i ce  r e -  
po r t .  

~~ ... .~ ~ . . ~ ~  - . - 

Medical Pending the  Not s p e c i f i e d .  
C e r t i f i c a t e s  j u d i c i a l  
(numbers no t  d e c i s i o n  t h e  
mentioned).  p a t i e n t  is 

temporar i ly  
de ta ined  i n  
the  s p e c i a l  
i n f i rmary  of 
t h e  s p e c i a l -  
i s e d  c losed-  
i n  i n s t i -  
t u t i o n .  
Period no t  
exceeding 2 
weeks. 

Change of 
Appeal Pe r iod ic  Review Discharge T r i a l  Discharge  

s t a t u s  

Appeal Governor 's  o rde r  
f o r  r e -  ( o r  S t a t e  com- 
l e a s e  missioner)whether 
can be recovered o r  no t .  
i n i a t e d  
by psy- 
ch ia -  
trist, 
r e l a t i v e  
o r  
p a t i e n t  
through 
psychia- 
trist, t o  
Governor. 

When i t  Poss ib l e  under 
seems t h a t  some circum- 
t h e  s t a n c e s .  
p a t i e n t ' s  
cond i t ion  
a l lows him 
t o  be 
t r e a t 4  on 
a voluntary  
b a s i s ,  r e -  
ques t  
by the  hos- 
p i t a l  d i -  
r e c t o r ;  
by any i n -  
t e r e s t e d  
person; 
by pub l i c  
prosecutor  
t o  t h e  
Court f o r  a 
d i scha rge  
order .  



I ! Decision making Medical , Other I Change of 
Ce r t i f i c a t e  1 Length of Stay Appeal Periodic Review Discharge T r i a l  Discharge : 

Authority S ta tus  
~ 

. .~ ....~ . - - 
Authorization Reco-n- -Recornmen- 11 year. To the  
(approval) by da t ion  of a dat ion from Renewable year- Lesotho 
the  permanent medical medical l y  a f t e r  ex- Mental 
Secretary of o f f icer .  o f f i c e r  i n  amination by Heelth 
Health. charge of ;medical o f f i c e r  Tribunal, 

hosp i ta l  ; i n  charge of by o r  i n  
: within 14 lmental hospi tal ,  respect 
!days. Can lwithin 2 months of a 

e i t he r  d i s -  p r ior  t o  da te  pat ient  
charge 'of renewal. , t o  be de- 

j patient  or  i tained 1 
recommend against  ! 
detention. , wrongful 

-A1 1 puds detention; 
must be -against 
reported, re fusa l  of ,  
men  d i s -  discharge I charged, t o  1 (within 28 
the  per- days) ; 

) manent -against 
I Secretary , l ack  of 

of Health 1 adequate 
and D i s -  a t t en t ion .  
t r i c t  Admini- 
s t r a t o r .  

LESOTHO 

Mental 
Health 
Law of 
1963. 

Amo: , - 
/ BRAZIL Suicidal Husband, wif e, -Police au- 
8- 

!Decree No. (tendency, r e l a t i ve ,  t ho r i t i e s ;  

Allegation :Responsible 
t h a t  the j re la t ive .  
pat ient  is 
suffer ing 
from men- 
t a l  hyper- 
disorder, 
expedient 
i n  the in- 
t e r e s t s  of 
the  
pat ient  o r  
f o r  the 

/protect ion 
!of other  
,persons. 

1 medical 
c e r t i f i c a t e .  

1 
; Amendment, 
j 1961. 1074, 

  NO^ specif ied.  

ser ious superintendent -confirmation 
a s i o n  of hosp i ta l  by court  de- 
t o  an- psyohiatr io c i s ion .  
other out-patient 
person, be- department, 
haviour welfare board, 
troubling lega l  repre- 
soc i a l  l i f a  sen ta t ive ,  
immoral in te res ted  
actions. party. 

-Order f o r  
discharge 
made by the  
responsible 
medical of- 
f i c e r  f o r  
pa t ien ts  
under ob- 
servat ion.  

/-Made by the 
/ responsible 
medical of- 
f i c e r ,  t he  
permanent 
Secretary 
of Health 
o r  the re -  
sponsible 
r e l a t i v e  of 
pa t ien t  ap- 

I proved by 
the medical 
o f f i c e r ,  f o r  
pa t ien ts  
detained i n  
pursuance 
of a medi- 
c a l  recom- 
mendation. 

.By the 
Mental 
Health Re-  
view Tri-  
bunal. ._ p _ _  

On request  
by some 
person who 
applied 

I f o r  ad- 
mission, by 

: auperin- 
tendent. 



Grounds 

-0: ' - 
URUGUAY P a t i e n t  

Law No. dangerous 

9.581 of ' to  him- 
8 August self Or 

1936. t o  others.  

USA - F a i l u r e  

Massa- ' to has- - p i t a l i z e  
chuse t t s  

would 
Mass.Gen. c r e a t e  
Laws, l i k e l l -  
Ch.123. hood of 
-- 

s e r i o u s  
Laws of 

harm. 
1970, 

Indiana Temporary 
commit - - 

Indiana ment . 
Code,Ch.Y, Dangerous 
§ 2 -  (substan-  
public t i a l  r i s k  

Laa154 heWil l  
of 1975. harm him- 

s e l f  o r  
o t h e r s )  or 
gravely  

./. disordered 
( i n  danger 
of coming 
t o  harm be 
cause of 

Decis ion making 
App l i ca t ion  by 

Author i ty  . .. . -. . ! 
Husband, wife ,  -Medical pre- 
r e l a t i v e , i n -  s c r i p t i o n .  
t e r e s t e d  -Police de- 
pa r ty ,  l e g a l  ' c i s i o n .  
r ep resen ta t ive .  - Jud ic i a l  de- 

c i s i o n .  
-Public Assis-  
t ance  Bodies. 

-Applicant (not D i s t r i c t  
de f ined  i n  Cour t .  
s t a t u t e ;  pro- - 

Hearing on 
vided i n  r eques t  of 
r e g u l a t i o n s ) .  

p a t i e n t .  
- P e t i t i o n  by 
supe r in t en -  
den t  of 
f a c u l t y .  

! Super intendent ,  Probate  c o u r t ;  
h e a l t h  o f f i c e r ,  can o rde r  t r e a t -  
wlice o f f i c e r ,  ment p lan f o r  
r e l a t i v e ,  p a t i e n t  w i th in  
friend, 15  days of am- 
guardian,.  and mission. 
Spouse. I Super intendent  

1 can r e f u s e  ad- 
mission, even i f  i c o u r t  o rde red . i f  

. .. adequate space,  
t rea tment  s t a f f ,  
and t rea tment  
f a c i l i t i e s  a r e  

, n o t  a p p r o p r i a t e  - 
t o  needs of 
p a t i e n t .  

Medical i Other 1 Change of 
Celtif icate : Formalities ,Length of S tay  Appeal P e r i o d i c  Review Discharge , T r i a l  Discharge  

S t a t u s  

1 Medical 
C e r t i f i c a t e  
of d i s -  
a b i l i t y  
s igned by 2  
phys ic i ans  
w i t h i n  1 0  
days  be fo re  
admission. 

Not r e -  
qu i r ed  on 
a p p l i c a t i o n ,  
but  a  d i s -  
c o u r t  a t  
hea r ing  may 
o rde r  inde-  
pendent 
medical ex- 
aminat ion 
on r eques t  
of t h e  per-  
son o r  h l s  
counse l .  

Signed de- Not s p e c i f i e d .  
c l a r a t i o n  

, b y  r e l a t i v e  
o r  l e g a l  1 
represen-  
t a t i v e .  
N o t i f i c a t i o n  
of d e t e n t i o n  
wi th in  24hrs 
t o  Psycho- , 
pa ths  Generall 
Supervisory  
Board and t o .  
r e l e v a n t  
judge f o r  in- 
competence 
procedures.  

~ i ~ h t  to 6 months on 
c o u r t - a p p o i n t f i r s t  o rde r  of 
ted  counsel Icomitment ,  1 
I f  i nd igen t .  / y e a r  on sub- 
Hearing can lsequent com- 
be a t  hos- mi tments  
p i t a 1  i f  j u s t ( p a t i e n t  en- 
t i c e  d e t e r -  ! t i t l e d  t o  
mines. c o u r t  hea r ing  

p r i o r  t o  f u r -  
t h e r  conunit- 
ment o r d e r s ) .  

Not r e -  Right  t o  be Temporary 
quired on represented (up  t o  YO days). 
a p p l i c a t i o n ,  by counsel.  Re U l a r  

but  a  phy- Right t o  
s i c i a n  may appear  a t  (indefinite, 
be appointed hea r ing  and yearly re- 
by t h e  c o u r t  p re sen t  and newal. 
t o  examine cross-exam- 
t h e  person i n e  wi t -  
and r e p o r t  nes ses ;  
t o  t h e  c o u r t  c o u r t  can 
p r i o r  t o  t h e  waive pre- 
hear ing.  sence  a t  

hea r ing  i f  
i n j u r i o u s  
t o  h e a l t h  

To the  By Superin- By Medical Di- 
Psyco- t e n d e n t , a t  r e c t o r  of hos- 
paths  ,any t i m e , a t  p i t a 1 , f o r  
General 
Super- 
v i s o r y  on ths .  Re- 
Board. ewable up t o  , 

represen-  yea r s .  
t a t i v e  o r  
on medical , 

ladvice,when 
l p a t i e n t  i s  
no t  
dangerous. 

I 

vo lun ta ry  

c o u r t s  oniReview s h a l l  i n -  view. 

c i v i l  e l a b o r a t i o n ) .  
cases .  

Court  b a r i n g  
annual ly  a s  r e -  
ques t  f o r  r e -  
newal of regu- 
l a r  commitment; 
c o u r t  may o rde r  
more than one 
review each 
year on good 
cause  shown. 

Super inten-  
dent  o r  a t -  
tending 
physic ian  
can d i s -  
charge a t  
any time; 
must n o t i f y  
oour t  which 
terminates  
commitment. 





i 

j *ao. 
.CANADA 
:- 
British 

I Columbia 
iJ. 
1 
! 

Alberta 
<- 

:Mental 
'~ealth Act 
'of 1972. 

8 9  13-22. 

Grounds 

r 
In a con- 
dition pre- 
senting 
danger to 
self or 
Others- 

None required; No court review; 
action is by 2 therapist's 
the 2 thera- t certificates. 

or others, and 
acting dis- 
orderly. 

2 Certifi- 
cates, at 
least 1 by 

pists. 

Police officer 
can apprehend 
and take to 
hospital if 
mentally dis- 
ordered, 
danger to self 

Applicationby 

-If person re- 
fused examinltior 
therapists can 
get court order 
for examination. 
-Police officer 
can apprehend 
person. 

physician, 
other can be 
from "thera- 
pist" licen- 
sed under 
this Act(see 
text dis- 
cussion). 

I 

i 
I COSTA RICA 
/~eneral 
I~ealth Law 
jof 1965. 

I 

On first certi- 
ficate, 1 month; 
secgnd certi- 
.f icate,2months; 
third certifi- 
cate, 6 months; 
each subse- 
quent renewal 
certificate, 6 
months (each 
by 2 therapist9 

Decision making 
Authority 

Treatment 
deemed 
necessary by 
"competent 
authority". 

Medical 
Certificate 

Review 
panel 
-can heir-on . . .- 
one ap- 
peal 
during 
each 
certifi- 
cate 
period. 
.Party 
can be 
present 
unless 
adverse 
effect 1 .  I 

By consequence 
of certification 

renewal by 2 
?herapists 
mentioned under 
"length of stay': 

"Competent 
Authority". 

Appeal 
to sup- 
reme 
court 
within 1 
month of 
decision 

Other 
Formalities 

Any conunit- 
ment must be 
reported by 
Director of 
establish- 
ment to Sup- 
reme Court 
of Justice. 

by Re- 
view 

I I 

Length of Stay 

Medical dis- 
charge or 
application 
by patient 
or family. 

Facility 
director 
may dis- 
charge 
where or- 
dered by 
Supreme 
Court, by 
Review 
Panel, or 
by certifi- 
cate of 
discharge 
by 2 thera- 
pists. 

Appeal 

before 
special 
hearing 
review 
body. 
(Specify 
members ) 

I 

Psriodic Review Discharge Trial Discharge 
hange of ' Status 





Decis ion making 

SEARO: - 

Placement 
d l O f f i c e :  

Danger f o r  
pub l i c  
o rde r  and 
s a f e t y  of 
o t h e r s .  
In  case  of 
emergency 
(imminent 

I danger).  

INDIA of unsound General.  - 
mind and in -  

P re fec t  of 
po l i ce .  

-/. 

I Pol i c e  o f f i c e r  
o r  mayor. 

capab le  of 
managing 
himself o r  
h i s  a f f a i r s .  

Medical Other 

-~ .. - - - 

EURO : - 
FRANCE Placement Wri t ten  a p p l i -  - 

Volon ta r i e :  c a t i o n  by hus- 
Law of 30 Access i ty  band, wife,  
June 1838. f o r  t r e a t -  r e l a t i v e ,  

de t en t ion .  
ment and f r i e n d .  

1 medical 
c e r t i f i c a t e .  

-Admission 
b u l l e t i n  i n -  
c lud ing  medi 
c a l  c e r t i f i -  
c a t e ,  t o  be 
s e n t  t o  
Po l i ce  Pre- 
f e c t  who i n  
t u r n  w i l l  
inform t h e  
pub l i c  
prosecutor .  

W i t h i n  2 
weeks of ad- 
mission,new 
medical 
c e r t i f i c a t e .  

Not r equ i red  
i n  t h e  law 
but  o f t e n  i n  
p r a c t i c e .  

N o t i f i c a t i o r  
t o  t h e  pub- 
l i c  prose- 
cu to r ,  t o  
t h e  family  
of p a t i e n t .  

Medical 
c e r t i f i c a t e .  

Not s p e c i f i e d .  

Length of Stay 

24 hours  
n o t i f i c a t i o r  
t o  t h e  
P re fec t .  

 en 
c o u r t  of 
t h e  
r eg ion  
where 
h o s p i t a l  
i s  10- 

ca t ed .  

Appeal 

When found 
on i n q u i s i  
t i o n  not t 
be unsound 
of mind. 

When hospi.  
t a l  phy- 
s i c i o n s  ha1 
signed a  

, c e r t i f i c a t e  
of recover! 

Pe r iod ic  Review 

On reques t  
of family  
o r  person 

I 
harge. 

Discharge 

who r e -  
quested ad- 
mission, or 
of t he  Pre-  
f e c t .  

By the  
c o u r t  i n  
case  of ap- 
pea l .  

T r i a l  Discharge 

By t h e  Pre- 
f e c t  on 
medical ad- 
v i c e  

By the  
cour t  i n  
case  of ap. 
pea l .  

hange of  

I n  c a s e  
mental  con- 
d i t i o n  of 
p a t i e n t  
p r e s e n t i n g  
danger f o r  
p u b l i c  
o rde r  of 
s a f e t y  of 
o t h e r s ,  t h e  
P r e f e c t  
can change 
h i s  s t a t u s  
i n t o  
"Placement 
d 'Of f i ceU.  



! 9 

, s: 
IULAND - 
I ~ s ~ ~ u o -  
ti0n of 
the 
Ministry 
of Health 
of 10 
December. 
1952. 

Appeal Periodic review During pro- Provisional 
hs vision of discharge is 
el detention, possible pnd- 

discharge ing court's 
on recom- deciaion on 
mendation final disclarge. 
by Medical 

visional de court, Board or by 
tention ex- plrsuant public pro- 
amination b to pro.- secutor or 

visions by court. 
of the During de- 
Code of tention it- 
Civil - self, dis- 
Procedure charge by 

order of 
the court 
on petition 

mission to by public 
prosecutor, 
patient,his 

In case of family, the 

Medical 
Board. 

notificatio 

Grounds 
-. 

F'atient 
round dange- 
rous to him- 
3elf or to 
society. 

Persons hav- 
Lng commit- 
ted an of- 
eence. 

Application by 

Family member, 
guardian, 
mysician. 

President of 
the Court, 
Public Prose- 
cutor. 

Decision making 
Authority 

Formal confir- 
mation by head 
of admitting 
institution. 

Court decision. 

Medical 
Certificate 

Yedioal 
Certificate 
confirming 
need for ad- 
mission. 

Other 
Formalities 

Confirmation 
of admission 
by head of 
hospital. 

L.ength of Stay 

Determined by 
medical head of 
institution. 

Apgeal 

Intro- 
duced by 
persons 
author- 
ized to 
request 
admission 
(patient, 
relative, 
guardian, 
physiciar) 
legal 
authority 
to the 
competent 
admini- 
strative 
authority 

Discharge 

Request by 
persons W+IO 
solicited 
admission. 
Granted, 
subject to 
a certifi- 
cate of 
sufficient 
health. 

Request by 
Court of 
Public 
Rosecutor, 
subject to 
a certifi- 
cate of 
sufficient 
health. 
By director 
of hospital. 

Periodic Itsvier 

. 

- 

I 

-- 

Trial Discharge 

Temporary leave 
allowd to visii 
relatives. 
Cnly twice year-, 
ly for up to 7 
days eaah, at 
the discretion 
of hospital 
director. 

h a m  of ' 





Grounds 

UNITED 
KINDOM 

1858, 
England 
and Wales. 

Necessary 
f o r  o m  
hea l th  or  

A c t  of 

safety, or  
f o r  sa fe ty  
of others. 

a t  any time 

s reclassi-  

Application by 

learest re la -  
:ive o r  mental 
relfare o f f i c e r  
' soc ia l  worker), 

:overs pa t ien ts  
~f any age who 
ire mentally 
.11 or  severely 
~ubnormal, and 
mrsons under 
:1 years who 
Ire suffer ing 
!rom psycho- 
mth ic  d i s -  
~ r d e r  or  a r e  
;ubnormal ( see  
:ext f o r  d i s -  
;ussion). 

Discharge 

Hospital 
managers 
or respon- 

medi 
c a l  off i c e  
(RMO) can 
discharge 
a t  any t i n  
Nearest 
r e l a t i v e  
who made 
appl ica t ic  

.. - - L 

of s t a t e .  
Unless t h i s  
physician 
knows the 
pa t ien t ,  the  
other  should 
have previou:l 
acquaintance 
with the 
pa t ien t .  

Length of Stay 

1 year; renew- 
able a t  hos- 
p i t a l  f o r  1 
year; then a t  
2 year in te r -  
vals .  

Other 
Formalities 

Decision making 
Authority 

Hospital 
managers. 

-- 

Medical 
Ce r t i f i c a t e  

2 medical 
c e r t i f i c a t e s  
one *om some- 
one with 
spec ia l  ex- 
perience i n  
treatment of 
mental d i s -  
order and 
approved &or 
such purpose: 
by secre ta ry  

.- .. .- .. 

Appeal 

Pe t i t ion  
t o  Mental 
Health 
Review 
Tribunal 
within 6 

Reriodic Review 

Medical examina- 
t i on  within 2 
months of renewal 
da t e  on hospi ta l i - s ib le  
zation. 
Within 2 months 

patient is 
likely to act 
i n  a manner 
dangerous t o  
s e l f  or  others. 

of reaching 16 
years. 
Wihin 2 months 
of reaching 25 

i n  case of 
p s y c h o ~ t h i c  and 

each sub- 
sequent 
renewal 
period. 

I f  psy- 
chotic  o r  
subnormal 
pat ient  
not re- 
leased a t  
25 years, 
nearest  
r e l a t i ve  
can ap- 
peal t o  
MHRT 
within 28 
days. 

I f  
pat ient  
reaches 
16 years, 
not re- 
leased, 
nearest 
r e l a t i ve  
can ap- 
peal t o  
MnRT 
within 6 
mon ths . 

For psychopaths 
and subnormal 

must 
re lease  before 
25 years of age 
unless finding 

s;b;lormil pa- -. 
t i en t s .  

- 

. 

onths 
a f t e r  
i n i t i a l  
admission 
and once 
during 

f o r  d i s -  .-. 
charge on 
72 hrs .  
not ice.  RN 
can prever 
discharge 
by c e r t i -  
fying t o  
hospi tal  
managers 
tha t  i f  
released, 
pa t ien t  
would be 
l ike ly  t o  
a c t  i n  a 
manner dar 
gerous t o  
s e l f  or 
others .  
Nearest 
r e l a t i ve  
cannot 
request 
discharge 
fo r  anothc 
6 months. 



nearest 
relative 
applies 
for dis- 
charge of 
involun- 
tary pa- 
tient 
and is 
ref used, 
can ap- 
peal to 
m R T  wi- 
thin 28 
days. 
Decisions 
of MURT 
final on 
facts. 

Grounds Applicationby 

law Of 
l3 

: 1938 
order of 
9 Sept. 

i 1957 
: Order of 

5 June 
i 1959 
j 

Due medical 
certificate 
(supported by 
a certificate 
of the local 
medical offi- 
cer of healtb 
where the 
practitioner 
certifies 
that recoverj 
would be im- 
probable if 
patient were 
not hospita- 
lized) 

Trial leave for 
period not ex- 
ceeding 6 mos. 
by superinten- 

Decision making 
Authority 

i I - _  L - 

Dangerous 
to himself 
or his sur- 
roundings, 
or hospita- 
lization 
necessary 
to ensure 
adequate 
treatment. 

~ 

dent. 

Husband, wife, 
relative, 
social Cornis- 
sion, police 

In all cases 
of involun- 
tary stay in 
hospital, a 
guardian 
must be ap- 
pointed, his 
duty being 
to ensure 
that the pa- 
tient is not 
detained 
longer than 
necessary. 

By superin 
tendent. 

~~ ~.- - 

Medical 
Certificate 

No person shall Appeal to 
be hospitalized the Min- 
for~treatmnt istry of 
linger  than is Justice. 
necessary. Appea 1 

against 
decision 
to court 
within 5 
days. 

~ I -- 

Other 
Formalities 

Length of Stay 

I Where 

Appeal Periodic Review Discharge 
bhang6 of 

Trial Discharge Status 



YORWAY 

, Health 
Act of 

i 28 April j 1861 

Trial Discharge 

Trial discharge 
for periods li- 
mited to part 
a day or a day. 

Medical 
Certificate 

2 medical 
certificates. 

1 medical 
certificate. 

hange of ' Status 

Involun- 
tary pa- 

oftients 
when im- 
proved may 
be accep- 
ted on a 
voluntary 
basis. 

Discharge 

Application 
by patient 
himself or 
his nearest 
relative. 
Discharge 
by superin- 
tendent ah 
his own dis- 
cretion. 
Discharge 
by superin- 
tendent 
when condi- 
tions for 
hospitali- 
zation are 
not present 

By Board of 
Control 
Automatic 
discharge if 
Board does 

issue 
within legai 
delays a 
decision to 
confirm or 
prolong de- 
tention 
By hospital 
director on 
own accord 
or upon ap- 
plication by 
patient's 
relative 

Decision making 
Authority 

Grounds 
Other 

Formalities 
Express 
agreement of 
nearest rela- 
tive to ad- 
mirsion un- 
less medi.:al 
superinten- 
dent decides 
that hospita- 
lization is 
necessary be- 
cause of the 
patient's 
mental con- 
dition. 
Medical su- 
perintendent 
must imme- 
diately 
inform Con- 
trol C m i s -  
sion. 

Notification 
of detention 
by director 
of hospital 
to Board of 
Control. 
Within 30 
w the 
Board must 
either dis- 
charge the 
patient or 
confirm his 
detention. 

Applicatimby Length of Stay 

got specified. 

Confirmation by 
Board of 
valid for 
Possible pro- 
longation fnl- 
lowing medical 
report for: 
- another year 
then - 2 years 

- 3 years 
- 5 years 

Hospitaliza- 
tion benefi- 
cial to pa- 
tient, nece- 
ssary for 
public order 
may prevent 
serious dan- 
ger to life 
or health of 
others. 

Dangerous to 
himself, to 
others or to 
public 
safety. 

Appeal 

?HeR@; 
relative 
or autho- 
rities tc 
Control 
Comis- 
sion, 
against 
admis- 
sion,dis- 
charge 01 
com- 
plaints 
relating 
to treat- 
ment. 

Appeal 
controlagainst 

detention 
to direc- 
tor of 
hospital 
to Board 
of Con- 
trol(a1so 
against 
refusal 
of dis- 
charge) 

Periodic Review 

See "length of 
stay" 
Necessity of a 
medical report 
supporting deci- 
sion of prolonga-not 
tion 

Nearest rela- 
tivetor public 
authority. 

Written appli- 
cation by re- 
lative or 
guardian. 
Notification 
by a medical 
officer or 
public prose- 
cutor. 

.Medical Superin- 
tendent. 

Arrest by police 



'Dec i s ion  making ' Medical 
Grounds A p p l i c a t i o n  by Other  

A u t m r i t y  1 C e ~ t i f i f a - t e  Fo rma l i t i e s  Length stay ~- .- - 
CYPRUS Person men- ' I n fo rma t ion  on ! C o u r t  o r d e r .  1 medical  D i s t r i c t  Not s p e c i f i e d .  
Mental t a l l y  a f f l -  ; o a t h  by any / c e r t i f i c a t e .  1 c o u r t  has  
P a t i e n t s  i c t e d  and a  informant .  I 

Law o f  proper  sub- Apprehension Cour t  o rde r .  
29 May j e c t  of by a  p o l i c e  , 
1931 confinement o f f i c e r .  

Person wan- 
d e r i n g  a t  
l a r g e  b e  
l i e v e d  t o  be  
unsound of 
mind and 
dangerous. 

.... ~ 

SUDAN Mentally d i s -  
Pub l i c  turbed per- 
Health son f e l t  t o  
Law of be  dangerous 
1975 t o  himself  
Chapter o r  o the r s .  
13  

I custody, con- 
! t r o l  & man- 
/ agement of 
p rope r ty  of 
mental  pa- 
t i e n t  and may 
appoint  ad- 
m i n i s t r a t o r  
of such pro- 
pe r ty .  
N o t i f i c a t i o n  
of admission 
by super in-  
tendent  t o  
d i r e c t o r  of 
medical  s e r -  
v i ce s .  

,~~ .. . . .~ .- .. - ... . . . . - . - . .. . . 
Mental Heal th  Recommenda- Consent of a  Not s p e c i f i e d .  
Board (Psychia- t i o n  of a  s p e c i a l i z e d  
t r i c  P rov inc i a l  p s y c h i a t r i s t  cou r t  t o  any 
Council)  l e g a l  a c t i o n ,  

taken t o  
safeguard  pa* 
t i e n t ' s  monei . u n t i l  he  i s  
cured.  

SYRIAN Danger t o  Wr i t t en  a p p l i -  
ARAB p a t i e n t  him- c a t i o n  by guar- - 
REPUBLIC s e l f  o r  to  d i an  of pa- 

o t h e r s  t i e n t  
Decree No. 
687 o f  Wr i t t en  app l i -  
12 May c a t i o n  from 
1954 
Regula- 
t i o n s  of 

j u d i c i a l  o r  
D i r e c t o r  o f  

execu t ive  
h o s p i t a l  

a u t h o r i t i e s  
17 Jan .  

Personscan- Referred  t o  
s ide red  dan- h o s p i t a l  by 
gerous t o  pub l i c  secu- 
genera l  pub- r i t y  a u t h o r i -  
l i c  o r  who t i e s  

. . .. 
Medical exa- Not s p e c i f i e d .  
minat ion  i n  
h o s p i t a l  wi- 
t h i n  1 week 
of admission 
t o  de termine  
whether con- 

1 medical  d i t i o n  r e -  
r e p o r t  q u i r e s  con- 

finement o r  
r e l e a s e  

-i , -.- . . .~ 

' Appeal P e r i o d i c  Review 

By o r  on 
beha l f  of 
p a t i e n t  
t o  t h e  
Supreme 

'Cour t .  

I Discharge  T r i a l  Discharge  Change O f  
s t a t u s  

By d i r e c t o r  Absence on 
of medical  p a r o l e  f o r  such 
s e r v i c e s ,  per iod  a s  D i r e c t  
whether Pa- t o r  of Medical 
t i e n t  reco- Se rv i ces  t h inks  
vered o r  f i t  provided 
not .  some person v i l l  

t ake  charge  of 
p a t i e n t .  

* - 
: P a t i e n t  Monthly r e p o r t  t o  

can  Board by a  psy- 
appeal  c h i a t r i s t  
a g a i n s t  
Board's  
d e c i s i o n  
t o  pro- 
v ince  
c o u r t  
w i t h i n  1 
month of 
dec i s ion .  . .- 

Upon r eques t  T r i a l  d i s c h a r g e  
by guardian  t o  p a t i e n t ' s  
i f  he takes  family  (tempo- 
r e spons ib i -  r a r y  o r  perma- 
l i t y  o f  pa- ' n e n t ) a t  r eques t  
t i e n t  ,of t r e a t i n g  phy- 
D i r e c t o r  o f  s i c i a n  
h o s p i t a l  can 
r e l e a s e  pa- 
t i e n t s  upon 
recovery  o r  
c e s s a t i o n  of 
j u s t i f i c a t i o n  
f o r  conf ine-  
menc 

have d i s -  
turbed t h e  
peace 



P -t- C 1 
DEMOCRATIB Grounds Application by I making ! Other ~ength of stay Appeal Periodic Review Discharge  rial Discharge Chan e of Authority .- Certificate , ~ p r q l  jti~s- ~ ~ . .~ -. . . stgtus 
YEMEN Allegation Husband, wife Magistrate's 2 medical Personal exa-, Possible By order of 
Lunacy of lunacy ,or nearest reception order certificates mination by to Court 3 visitors 
Ordinance ;relative or magistrate 
of i other person 
20 July Person be- '~rrest by po- Magistrate's 1 medical Personal exa-' 
1938 lieved to 1 lice or report reception order certificate mination by 

be lunatic &<by police or magistrate 
found wan- !informant 
dering at 
large, dan- 
gerous or 
not under 
proper care 
d control , 
or cruelly 
treated or 
neglected : 
Person alle-;Relative, ad- Court order Not required 
ged to be :ministrator or. after inquisi- 
lunatic, of ;government :tion 
unsound mind (pleader 
& incapable 
of managing 
himself or 
his affairs 
. . - . - . . A  ~ ~ . .- . .  

IRAN When patient Magistrate's 1 medical Patient can Not specified. - 
Provi- presents reception order certificate be admitted 
sions in danger to on medical 
differert himself or certificate & 

codes others remain 3 wks. 
before magis- 
trate noti- 
fied & ques- 
tion of for- 
mal cmittal 
decided 

I 

in cases ! 
of Court 
order 
after in- 
quisition 
when un- 
soundness 
of mind 
claimed 
to have 
ceased 

Upon appli- 
cation by 
person who 
made peti- 
tion for re- 
ception 
order unless 
dangerous or 
unfit to be 
at large 
Delivery in- 
to care and 
custody of 
'relative or 
friend 
When found 
not to be 
unsound of 
mind on in- 
quisition 

By patient Yes 
or rela- 
tive dur- 
ing 3 wks. 
to magis- 
trate; 
Magiste- 
rial in- 
quiry to 
be ordered 
,by Minis- 
ter of 
Health; 
Against 
refusal of 
discharge 
to judge 
of supreme 
court; 
Free 
access to 
ombudsman; 

Direct to 
Minister 



Dec i s ion  making I Medical . I Grounds !App l i ca t ion  by Au tho r i tv  I C e r t l f i c a t e  
..A *." . - ~ -~ --.--. .~ .. . . L.-- .. .. 

'Anv Derson ~ o m ~ l a i n t  on Order of i u i t i c e  1 medical  * .  
! b e l i e v e d  t o  Lath be fo re  c e r t i f i c a t e  

South / b e  menta l ly  ,1 j u s t i c e  
A u s t r a l i a  1 defective j 

I n i t i a t i v e  of 
; w i t h o u t  suf- police o f f i -  

Heal th  ' ficient 
Act c e r  o r  of 

means of 
1935-1974 S U D D O r t  O r  

j u s t i c e  . . 
' found wan- 
de r ing  a t  
l a r g e  o r  un- 

. d e r  circum- 
s t a n c e s  t h a t  
denote  pur- 
pose of c o w  
m i t t i n g  some 
o f f ence  
a g a i n s t  law 
I f  person i s  Complaint on Order by 2 1 medical  
be l i eved  t o  oa th  by p o l i c e  j u s t i c e s  c e r t i f i c a t e  
he mentally w i t h i n  3 days 
de fec t ive  o f  h i s  know- 
8 n o t  under l edge  of suclr 
proper ca re  c a s e  t o  1 
& con t ro l  o r  judge 
c r u e l l y  I n i t i a t i v e  of 
t r e a t e d  or  2 j u s t i c e s  
neglec ted  
by any per- 
son having 
o r  assuming 
h i s  c a r e  6 
charge  

Person found Request s igned  a m i t t e e  appoin-Not r equ i r ed  
menta l ly  de- by Cononittee ted by Court  
f e c t i v e  by appointed  by 
i n q u i s i t i o n  Court 
o r  o t h e r  Request by 2 medical  
proceedings some person c e r t i f i c a t e s  
i n  Court 

Other Leng th  of s t a y  
F o r m a l i t i e s  ~. - .. 1.~ . . . .. 

Inqu i ry  a s  t o  Not  s p e c i f i e d  
person a l l e -  
ged t o  be 
men ta l ly  ill 

Procedures  i n  Not s p e c i f i e d  
2 s t a g e s :  
V i s i t ,  exa- 
mina t ion  & 
i n q u i r y  by 
j u s t i c e  o r  
r e p o r t  by 
medical  prac- 
t i t i o n e r  
which l e a d  t o  
o r d e r  t o  ap- 
prehend pa- 
t i e n t  & t ake  
him b e f o r e  2 
j u s t i c e s  
Examination & 
i n q u i r y  by 2 
j u s t i c e s  
Request must Not s p e c i f i e d  
be accompa- 
n i ed  by copy 
o f  o r d e r  ap- 
p o i n t i n g  
Committee 

I Change o f  
Appeal 1 Per iod ic  Review '  isc charge ' T r i a l  ~ i s c h a r g q  

s t a t u s  
* . - .  .., ~ .- 

To judge 1 6  t imes a  yea r  Wr i t t en  re- By supe r in t en -  
a g a i n s t  du r ing  f i r s t  3 ques t  by pe r -den t  wi th  con- 
wrongful yea r s  & subse- son who s e n t  of Direc-  
d e t e n t i o n  quen t ly  once a  s igned admis-tor General  f o r  

yea r  by super in-  s i o n  reques t , such pe r iod  a s  
tendent  o r  o t h e r  who made l a s t h e  t h i n k s  f i t  - 
medical p r a c t i -  payment, renewable 
t i o n e r  family ,  w i th  By D i r e c t o r  

consent  of Genera l  
D i r e c t o r  By Super in ten-  
General  :dent f o r  pe r iod  
By D i r e c t o r  n o t  exceeding 
General  on 124 hours (ab- 
own autho- lsence upon 
r i t y  p a r o l e )  o r  n o t  
Upon i s s u e  ofexceeding 28 
c e r t i f i c a t e  davs  ( t r i a l  
by o f f i c i a l  l e a v e )  
v i s i t o r  o r  
super in ten-  
dent  t h a t  pa- 
t i e n t  i s  de- 
t a i n e e  with- 
o u t  s u f f i -  
c i e n t  cause,  
o r d e r  of d i s -  
charge by 
Di rec to r  
General  
Del ivery  in- 
t o  c a r e  & 
con t ro l  of 
r e l a t i v e  o r  
f r i e n d  
Upon in fo r -  
mation by 
judge i f  
person is 
wrongfully 
de t a ined  



" .- . - - .. . 7' ~ 7-' --  
. . . . . - . 

I Change of 
A U S T u ~ ~  Grounds Application by Trial Discharge 

~. . . , - 
status 

(cont .I --- --- Involun- Statementbyl i 1 medical Within 30 Admission in 
tary Tempo- or 2 justices 1 :certificate days, patient receiving house 
rary Conrmit- ! brought be- or receiving 
ment : I fore 1 jus- for period - 

tice in the not exceeding Advisable to 

Victoria 
Mental 
Health 
Act 1959 
Section 
42-43-45 
to 52 

remand a 
patient 

Request of 
some person 

Any person Request of 
considered some person : 
mentally ill 

I 

Person men- '~nformation by 2 justices 
tally ill medical offi- certificates 
found with- cer,by other 
out suffi- person, ini- 
cient means tiative of a 
of support justice 
or wandering 
at large or 
found in 
circums tan- 
ces showing 
intention of ; 
cmitting 
a crime ! 
not under i 
proper care ; 

& control, 
cruelly 
treated or 

l neglected : 

institution 8 30 days 
;either dis- Prolongation 
charged, fur- after examina- 
,ther detained tion for period 
in receiving not exceeding 
ward or house 6 months 
or transfer- 
red to mental 
hospital 

: Recommenda- Report by Not specified 
; tion of medi-asuperinten- 
cal practi- dent to Chief 

' tioner withinMedica1 
I period of 6 Officer 
months during 
which patient 

; can be admit- 
: ted for ob- 
servation 
2 medical Examination 
certificates without delay 

by superin- 
tendent 
Report to 

! Chief MO 
2 medical Report to 
certificates -Chief MO , 

By pa- Examination of :On request By superinten- 
tient to every patient at ;of person dent for period 
Chief MO least once a year:requesting not exceeding 7 
for re- with report to (admission days or for 
conside- ;Chief MO :BY order of longer period 
ration of 
his case 

-superinten- with consent of. 
/dent , Chief MO 
/ By order of , Boarding out of ' 
!Chief MO j patients not 
Upon recom- i dangerous to 
mendation of themselves or 

i :visitors others 

I Delivery in- 
to care 8 : 

I i control of ' 
,relative or 
j friend 

i / By judge 



Change o f  
s t a t u s  

1940 

amended l a r g e  o r  t a l  p a t i e n t  
exten- 'dangerous  
s i v e l y  i n  to himself 
1964 o r  o t h e r s  o r  

format ion / 
on oa th  04 
o the rwi se  i 
Supreme 1 
Court can i 
o r d e r  1 

t h a t  de- , 
t a i n e d  i 
person be  : 
brought i 

4 is n o t  under ;days p rov ide  by s u p e r i n t e n j  
I 

1 f o r  exa- ! 

proper  c a r e  , r e q u i r e d  c e r  den t  w i t h i n  24 1 minat ion  
& c o n t r o l  o r ;  1 : t i f i c a t e  i s  hours o f  ad- i i & orde r  
i s  c r u e l l y  j i issued w i t h i h i s s i o n  i d i s cha rge  
t r e a t e d  or  t h a t  pe r iod  j i f  i t  ap- ' 

' n e g l e c t e d  ' f o r  f u r t h e r  ! 1 pea r s  
by any r e l a -  d e t e n t i o n  i 1 i t h a t  such I 
t i v e  o r  / 2  medical 1 i person is 
o t h e r  person / c e r t i f i c a t e s  ' , sound o f  
having c a r e  . (under  spe- , : mind 
o r  charge  of ' c i a 1  circum- ! 
him s t a n c e s ,  
Ferson a l -  Any person re- :Supreme c o u r t  can s i b l e  rec!i:i 
leged t o  be l a t e d  by blood o r d e r  i nqu i ry  and t i o n  w i t h  1 I Vot s p e c i f i e d  i 

unsound of o r  marr iage  t o  upon i n q u i r y  or-  med. c e r t .  
mind & in- person a l l e g e d  d e r  d e t e n t i o n  i n  provided ; 
capable  of t o  be  unsound mental  h o s p i t a l  second med. 
managing ' of mind c e r t .  f u r -  
h imsel f  o r  Any o f f i c e r  i n  n ished w i t h i  [ 
h i s  a f f a i r s  p u b l i c  s e r v i c e  7 days o f  ad 

- ----- ,miss ion)  - - . . . %- -4- . - - MALAYSIA Temporary Apprehension b$ Order by Medi- Examination Pe r iod  n o t  
Mental d e t e n t i o n  p o l i c e  o f f i c e r  c a l  O f f i c e r  by Medical exceeding 3 
Disorders  Person sus- Proven by (Form A) O f f i c e r  1 months 
Ordinance pected of Court  OR 
o f  1952 being men- Report  by 1 

t a l l y  d i s -  p o l i c e  o f f i c e r  
ordered & o r  informant 

I 
found wan- t o  m a g i s t r a t e  / 1 
d e r i n g  a t  : Request o f  ! 
l a r g e  o r  some person I 

suspected  
I 
! 

of  being 
dangerous 1 
I11 t r e a t -  
ment of 

I 
! 

person sus- 
pected of 

super in ten-  upon a p p l i c a -  . dent  i f  he  t i o n  by person 
I b e l i e v e s  pa- who r eques t ed  

t i e n t  i s  f i t  admiss ion by 
t o  be  d i s -  supe r in t enden t  
charged 'permi t  f o r  ab- 
By o rde r  o f  sence  g iven  by 
2 v i s i t o r s  2 v i s i t o r s  w i th  
a f t e r  2 v i -  adv ice  of super- 
s i ts  i f  pa- / i n t enden t  w i th  
t i e n t  is de - tposs ib l e  l i m i t s  
t a ined  with- j in t i m e  o r  
ou t  s u f f i -  ' p l a c e  

1 c i e n t  cause  I 

Upon w r i t t e n  / 
r eques t  of ! 

i person who I 

s igned appli! ! 
c a t i o n  f o r  
r ecep t ion  i 
By Supreme : 
Court 

i 
I f  unsound- 

j 
ness  of mind 
has ceased 
Court ,  a f t e r .  
i nqu i ry  can 
o rde r  d i s -  

1 
charge i 

- -. . -.i.- 

Upon app l i -  By o r d e r  of 2 1 
c a t i o n  of v i s i t o r s  with- 
r e l a t i v e  o r  o u t  s e t  l i m i t  
f r i e n d ,  order '  of t ime 
of d i scha rge  By supe r in t en -  
by m a g i s t r a t e  den t  f o r  
a f t e r  consul-  per iod  n o t  
t a t i o n  of su- exceeding 7 
pe r in t enden t  days 
& d e l i v e r y  
i n t o  c a r e  & 
custody of 
f r i e n d  o r  
r e l a t i v e  

mental d i s -  
o rde r  



I Change of 
MALAYSIA Grounds T r i a l   isc charge: status 

'COnt') /Allegat ion I Husband, wife 
'of lunacy : or r e l a t i v e  t o  

medical suDer- 

1 medical ;Within 1 Period not ex- 
recommenda- !month of ad- ceeding 6 mths. 
t ion  signed mission pa- Renewable fo r  - 

; intendent by 2 regis-  I t ient  sha l l  fu r ther  3 mths. 
tered medi- ibe examined but not exceed- 
c a l  p rac t i -  !by 2 v i s i t o r s  ing 6 mths. i n  
t ioners  ( va l i  4 a l l  
only fo r  2 8  
days) 

Indef in i te  
detention 
Person found Application Court order Not required Not specif ied 
to be un- f o r  inquiry by 
sound of any person re- 
mind & in- l a t ed  by blood 
capable of , o r  marriage 
managing 
himself or  
h i s  a f f a i r s  
Same grounds Application by Magistrate issu-. :Not specif ied 

as f o r  temp- v i s i t o r s  con- ing an order of 
orary d e t e r  cerning pa- detention 
t ion  by or- t i e n t s  de ta i -  
der of a ned fo r  3 mths 
medical o r  detained 
of f icer  f o r  14 days 

f o r  observa- 
t ion  or  volun- 

- .  
t a ry  boarders - .~ ... .. .. . . .- . -~ - .-. . -. - ...-- . .~ - ~ ~ - . ~ ~  . ~ 0 -  

- , 

JAPAN Compulsory By any person Governor of Medical exa- Not spec i f ied  Compul- 
e o .  hospitaliza- who has dis-  Prefecture mination by sory hos- 
123 of tion covered a men- 2 o r  more p i ta l ized  
1 May Person who t a l l y  disor- 3 medical exa- pat ient  
1950 i s  l i ab l e  t o ,  dered person 'miners of or  person 
Revised in jure  him- Report by :mental heal th responsi-: 
between s e l f  o r  po l ice  o f f i c e r  b le  f o r  
1951 and others owing Report by care can 
1965 to his  men- j Chief of Re- appeal to  

: t a l  disorder:  formatory ( in  Governor 
case of re- of Pre- 
l e a se  o r  dis-  f ec ture 
charge of men- f o r  in- 
t a l l y  disor-  quiry a s  
dered inmate) to  h i s  
Report by Adm. mental 
of Mental Hos- condition 
p i t a 1  when pa- (whether 
t i e n t  claims 

i 
he i s  

t o  be dis- s t i l l  
charged 

l i ab l e  

Upon request '  By order of 2 
by pa t i en t  : v i s i t o r s  with- 
within 28 Lout s e t  l i m i t  
days jof time 

; By superinten- 
: dent for  period' 
j not exceeding 
' 7 days .- 

By order  of 
the v i s i t o r s !  ' 

By order of , 

the v i s i t o r s  
By order of ' 

the magis- 
t r a t e  

. . 
By Governor Temporary dis- 
of Prefec- charge by Ad- 
tu re  with ministrator  of 
opinion of Hospital f o r  a 
Administra- period not ex- . 
to r  of Hosp. ceeding 6 mths. 
Upon appli-  ;with approval ! 
cat ion by ]of Governor of ! . Adm. of Hos. ' p re fec ture  
Upon appli-  ' 1 

cat ion by I 

pat ien t  o r  ! 
person res- 
ponsible f o r '  
h i s  care  t o  
Governor of 
Prefecture 
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TABLE b 

INVOLUNTARY HOSPITALIZATION 

INFORMAL SYSTEMS 

BENIN Administrative Aggressive - 
(partial authorities, behaviour 
application police. dangerous 
of French for the 
Law of 1838). public safetp 

Criminal I 
of fences. -. 

Decision makin& 
Aiithority 

, 
I 
3 Not specified. 
i 
I 

THAILANn Relatives, One medicdl Final decision of / Not specified. 
Police officer, 'certificate. 1 admission by Psy- I 
Court. ' cniatrist, except ; 

i when there is s I / Court order, but 
I 1 with relative's 

/ agreement. 
~.~ . .- - .  . . - . . ~ I 

BAHRATN 1 Call for 
' police. , - I Court order. 

-. - 

IWQ. - ! Application in 
/ writing by the 
, patient's 
family to - 

! magistrate or 
i police / authority. (contd.) , 

Unwilling or 'One psy- 
' dgressive chiatrist ' s 
; patient. report re- 
! quired. 
i 

i 
I 

1 Police. Not specified. 
i Court. 

By Magistrate or Not specified. 
Police with ap- 
proval of - 
religious J.ddge or 
court for non- 
Muslims. 

Discharge 

I 
1 

At the patient's request with 1 
8 medical authorization. ! 
1 

I i 
I 

I i 
I 

I 
Discnarge after recovery. 

1 
By the treating physician. 
By d relative who will take 
over responsibility for his 
treatment. 
By patient himself. 



I 

) A p p l i c a t i o n  by , 
c-.-.- ' 

gmm 

Rclz t ivc ; .  
P o l i c e .  

i 
IRAQ - I n f o r m a t i o n  r e -  ' Recommentation Cour t  o r d e r .  Not exceed ing  4 ! By r e s p o n s i b l e  o f f i c e r  cn  t h e  

c e i v e d  from from t h e  months. b s s i s  o f  a medica l  recom- 
D r a f t  Law 

p o l i c e ,  o r  c i v i l  medical  mendation.  N o t i f i c d ~ i o n  t o  
Arts: 5-11. ! a u t h o r i t i e s  o r  committee.  M a g i s t r d t e  o r  C o u r t .  1 i ! p a t i e n t ' s  f a m i l y  1 On a p p l i c a t i o n  by s u p e r v i s o r y  1 

1 commjttee.  I n  c a s e  of r e f u s h l  j 
Xeport  by p o l i c e  :~i:;picioun o ,  Cxdminiition n, . . l ag i s t r .> re  I s s u i n g  Not zxcee: l i rg  u by r e s p o n s i b l e  or ' f icer . ,  f i n d l  ! 1 
ofi'i c e r  (:r o t r ~ e r  immorbal be-  ,X p t iys ic i an  o:.: .n orrie? f'cr nnn- $weeks.  Posslbl~ . i e c i s i ~ n  hy t n e  C o u n c i l  f o r  

\ 
! 3g farni1.i or, by pa t i en t ,  him- 
' s e l f  i f  n::t .i3nge!10?.:: f'ir 
1 or t i l e  -.:mrr,:~nity. 

pe r son  r e -  v ,  i 

spons  i b l c  f , l r  ; e r  t o  i l e ~ 1 ~ 1 1  
p u b l i c  o r d e r .  o r  l i f e ,  

I 
t h e  Mt:dicdl 1 o l u n t a r y  t r e a t m e n t .  i c ~ x L ~ : ~ ~ ~ i c i : ~  F,y ex- 1 ' ine P r o t e c t i o n  of t h e  Meri t i l ly  ! 
Zommittee. /zn!njnk: . h ~ : : ; t r i i e  

i 
o r ,  r : :edici~i recom- by 3 i r e c t o r  General  : 

n e g l c c t  o r  e x - !  :znr ':~r ! cf Medical  S e r v i c e s  j n  t h e  
, 

posure  t o  p e r - ;  lp;?rio.j r ! ~ ~ t ,  .,x- : iY in i5 t . r~  sf H e d l t h  f o r  non- 
i3nsl  o r  i 

jceedi?;:, 'q rnont,h::. * v i o l e n t  3 a t i e n t s .  . I  

- 1 . i t e r i a 1  ic- : i i Upon a p p l i c a t i o n  by f a m i l y ,  ! 
..ur'.b . 1 d i s c h a r g e  i n t o  c a r e  of f a m i l y  j / who w i l l  s u p e r v i s e  t r e a t m e n t .  : 

/ by examining M a g i s t r a t e .  
. .  - 1 



iii 

Med. 
Application by 

pzEJ 
t+ ---. 1 ~ e r t i f i c a t e  -. 

SAUDI 
AFiABIA Psychia t r ic  
- I c l i n i c  i n  Pro- 

Draft  

i 
I 

Law 

I v inces.  
Administrat ive-  
source.  

- 
Pa t i en t s  family.  

A----v-,.7.-,--..-.- -. 

Nature of ne medical 
d i sease  is e r t i f i c a t e  = 
such a s  t o  be 
p r e j u d i c i a l  t 
s e c u r i t y  o r  
order  o r  t o  
arouse con- 

Dec i s i o n  making Length of S tay  Dischr~r&-;e 

P a t i e n t ' s  family 

--.-- -- . 

Order of t h e  rep- 
r e s e n t a t i v e  of t h e  
Minis t ry  of Health 
o r  his deputy. 

ce rn  f o r  t h e  
s a f e t y  of 
p a t i e n t  o r  I 
o the r s .  

) 2 medical 
/ c e r t i f  i c a t e s  

Not spec i f i ed .  

. . - . . . . 

Not spec i f ied .  

- . . . .. . .. . ." - ,, , .. .. - .. .. .- . 

Upon a reques t  of h i s  sponsor 
a f t e r  permission by the  
s p e c i a l i s t .  

/ By family o r  through msss 
discharge  of recovering [I.-tiant:; 
Upon appeal by t h e  g a t i e n t  him- 

I s e l f  t o  t h e  : ; I J ~ I . L ~ ~ ~ L .  
t . .  . . - -. 
I 
I BY order  of i l i r ec to r  of 1 Hospi ta l  - 

when cure completed o r  
s u f f i c i e n t  improvement; upon 

j a p p l i c a t i o n  by p a t i e n t ' s  family 
/ o r  guardian. 
! T r i a l  discharge f o r  non- 
1 v i o l e n t  pa t i en t s .  



The s t a t u t o r y  d e f i n i t i o n s  of person;: sub:ect t o  involuntary 

h o s p i t a l i z a t i o n  d i f f e r  from country t o  country. The majcr i ty  >f the  laws 

r equ i re  a  f inding,  usual ly  included i n  t h e  medical c e r t i f i c a t i o n ,  t h a t  

t h e  pa t i en t  must be l i k e l y  t o  be dangerous t o  s e l f  or t o  o the r s ,  due t o  

mental i l l n e s s  o r  d i so rde r ,  unless  he is hospi ta l ized  and confined. 

Some laws a l s o  add an a l t e r n a t i v e  c r i t e r i a  t h a t  t h e  pa t i en t  can be i n -  

vo lun ta r i ly  admitted i f  he o r  she does not  understand t h e  need f o r  t r e a t -  

ment and i s  unwill ing or  unable t o  apply f o r  it vo lun ta r i ly .  Since t h e r e  

is l i t t l e ,  i f  any, e f f e c t i v e  medical a u d i t  of t h e  opinions of fered  by thos'? 

persons who a r e  making or  accepting such c e r t i f i c a t e s ,  and very in-  

frequent  l e g a l  challenge of commitment orders i n  any country, i t  mat ters  

l i t t l e  what s tandard t h e  law imposes. The p r a c t i c a l l y  important f a c t o r s  

a r e  r e l a t e d  t o  t h e  methods and customs of the  medical community i n  making 

r e f e r r a l s  t o  mental h o s p i t a l s  and the  a v a i l a b i l i t y  of a l t e r n a t i v e s  i n  

t h e  treatment of mental i l l n e s s ,  p a r t i c u l a r l y  severe d is turbances  and 

psychotic episodes. 

5. Observational Hospi ta l iza t ion:  

I n  Table 9 w i l l  be found t h e  procedures we have c l a s s i f i e d  a s  

observational .  The se l ec t ions  a r e  somewhat a r b i t r a r y  and can be found 

t o  overlap,  i n  a c t u a l  operat ion,  both the  previous s e c t i o n  and the next 

following category of emergency care.  



TABLE 9 

OBSERVATIONAL HOSPITALIZATION 

LESOTHO 

Mental Health 
Law of 1963. 

DENMARK 

Law of 1 9 9 .  
-- 

Mental Health 
Act of 1959, 
England and 
Wales, 525. 

Allegat ion  t h a t  
t h e  pa t i en t  is 
su f fe r ing  from 
mental hyper- 
d i so rde r  and 
t h a t  it is ex- 
pedient  i n  the  
i n t e r e s t s  of 
t h e  p a t i e n t  o r  
f o r  t h e  pro- 
t e c t i o n  of 
o ther  persons. 

Grounds - 

Applicat ion by r e -  
spons ib le  r e l a t i v e  
t o  t h e  D i s t r i c t  
Commissioner who 
with one medical 
recommendation. 
w i l l  d i r e c t  ad- 
mission f o r  ob- 
servat ion .  

Applicat ion Period Other fo rma l i t i e s  Change of S ta tus  . . .  . ~- 

Not exceeding 
21 days. 
Poss ib le  fur -  
t h e r  periods of 
7 days, with a 
t o t a l  not  ex- 
ceeding 6 weeks 

It must appear t o  the  
responsible medical prac- 
t i t i o n e r  and t h e  d i s t r i c t  
commissioner o r  t h e  
medical o f f i c e r  i n  charge 
of t h e  Mental Hospi ta l  
t h a t  no s a t i s f a c t o r y  a l -  
t e r n a t i v e  method of 
t r e a t i n g  t h e  pa t i en t  is  
ava i l ab le .  

I Voluntary. I 6 months. I 
P a t i e n t  is suf-  
f e r i n g  from 
mental d isorder  
and "ought t o  
be detained" 
f o r  hea l th  o r  
s a f e t y  of s e l f ,  
o r  f o r  s a f e t y  
of o the r  persons 

By neares t  r e -  
l a t i v e ,  o r  
mental h e a l t h  
o f f i c e r .  
2 medical 
c e r t i f i c a t e s .  

28 days. 
Nearest r e l a -  
t i v e  who made 
app l i ca t ion  
can request  
d ischarge  on 
72 hours 
no t i ce .  

When procedure f o r  ad- 
mission t o  a mental 

1 h o s p i t a l  i s  followed. 

.. . 
The medical o f f i c e r  i n  
charge can r e fuse  d i s -  
charge on c e r t i f y i n g  
t h a t  p a t i e n t  would be 
l i k e l y  t o  a c t  i n  a 
manner dangerous t o  
o the r  persons o r  him- 
s e l f  i f  discharged. 
Nearest r e l a t i v e  has 
28 days t o  appeal  t h i s  
r e f u s a l  t o  MHRT. 
Renewal i s  f o r  up t o  6 
!o.nths,_- 



1 Executive 1 Decree of 1 4  
: October 1952, 
I s e c t .  32. 
I 

' EGYPT i -  
1 Mental Health 
I Act No. 141 of 

I Draf t  Law, 
A r t .  5 (11). 

I;. 8@ of 
Aden Law. 

. ~~~ . .. 

I n s t r u c t i o n  
No. 1 of 17 
January 1965. 

Grounds 

Any pa t i en t  
enter ing  a  pub- 
l i c  i n s t i t u t i o n .  

Observation of 
person a l leged 
t o  be mentally 
ill. 

I f  t he  p i i t ien t ' s  
condi t ion  r e -  
qu i r e s  furt l ier  
study. 

"- .. - . .. - . . . . -- -. - 
None 

~ 

Cer ta in  detained 
or  accused 
persons. 

Applicat ion Period 

I n  a  s p e c i a l  admis- Not exceeding 
s i o n  and obser- 30 days. 
va t ion  se rv ice  by 
superintendent .  

I f  t h e  medical 8 days. 
o f f i c e r  cannot g ive  
a  d e f i n i t e  diag- 
nos is  wi th in  24 h r s ,  
the  pa t i en t  can be 
placed i n  a  genera l  
hosp i t a l .  

--- 
By Court, i n  t h e  2 weeks. 
l i g h t  of the  medical 
committee's recom- 
mendation. 

----- 
d r i t t e n  app l i ca t ion  
from judic iary  or  
sxecutive 
i u t h o r i t i e s .  

-- 
Other fo rma l i t i e s  

Daily medical examination 

Change of S t a t u s  

I f  it is decided t h a t  
f u r t h e r  t rea tment  is 
necessary,  t he  p a t i e n t  
s h a l l  be t r a n s f e r r e d  t o  
t h e  appropr ia te  se rv ice  

When the  medical o f f i c e  
w i l l  i s s u e  a medical 
c e r t i f i c a t e  s t a t i n g  tha  
t h e  pa t i en t  is mentally 
ill. 



Grounds Applicat ion t Period 

IEMHC(: -. . ~ ~ - ~ ~ ~ ~ - ~ -  ~- 

I 
SAUDI When t h e  By order of a  8 days. 
AZABIA physician has / physician i n  a 

been unable t o  /government h o s p i t a l /  
Draf t  Law, 

decide d e f i n i t e l ; ~  o ther  than  a men- 1 
j A r t .  4. whether the  I- , t a l  hosp i t a l .  1 

. pa t i en t  i s  su f -  
; f e r i n g  from a 
mental d isease .  1 

- 
I---- + -., 

i 1 

I 
1 
I 

i South Aust ra l ia  
I 

I Mental Health 
Act 1935-1974, 
Sec t .  35 & 36. 

I Upon reques t  by / 
pa t i en t  himself or  1 
other  person, with 2 months, i 1 medical c e r t i f i -  renewable but 

I ca te .  f u r t h e r  period 

By order of t h e  
superintendent  of a  
public hosp i t a l ,  
with 1 medical 
c e r t i f i c a t e .  

not  exceeding 
4 months. 

Sect .  32 &33. 

30 days. 
Renewable up t o  
6 months. 

Other fo rma l i t i e s  Change cf e tb tu r  
- ~- ~. 

ill person is 
(contd. ) I without suf - Order of 1 or  2 

f i c i e n t  means of 1 Jus t i ces  accom- 
support o r  is i panied by 1 medical 
wandering a t  i c e r t i f i c a t e .  
l a r g e  or  was 
found under c i r -  
cumstances de- 
noting a purpose 

When a mentally 

Pat ient  must be examined By p h y s i c l ~ ~ n  a t  t h e  
every day. exp i ra t ion  of the  8 , 

days: e i t h e r  r e l ease  or  ~ 
confinement. 

Hospi ta l iza t ion  i n  
rece iv ing  house o r  
ward. 

Examination by superin-  Discharge o r  t r a n s f e r  
tendent  without delay.  ' i n t o  a mental h o s p i t a l .  

Within 30 days t h e  
superintendent  w i l l  
cause t h i s  person t o  be 
brought before a Jus t i ce  

Discharge o r  t r a n s f e r  
i n t o  a mental hosp i t a l .  

i n  the  i n s t i t u t i o n .  



I 
Grounds ! Appl ica t ion  Period Other fo rma l i t i e s  Change of S t a t u s  

- - A .. __l__l_..-...-.._-C 
i 

-4 -  ~~~ 

! 

South Aus t r a l i a  of committing 
some offence 

Sect' '* & " aga ins t  t he  law, 
(contd.  ) or ,  not under 

proper care and 
con t ro l  o r  
c r u e l l y  t r e a t e d  
o r  neglected.  

V ic to r i a  

Mental Health 
Act 1959, 
Sect. 42. 

On t h e  reques t  of 
some person with 
t h e  recommendation 
of a  medical prac- 
t i t i o n e r ,  hos- 
p i t a l i z a t i o n  i n  a  
p sych ia t r i c  hos- 
p i t a l .  

. . .. 

~. 

21 days. 
Renewable up t o  
6 months a f t e r  
medical exam- 
ina t ion .  

JAPAN When t h e  admini- By Administrator  3 weeks. - 
s t r a t o r  of hos- of h o s p i t a l .  
p i t a l  th inks  tha?. 

Law Of 
May a longer period lyn, 

of time i s  neces- 
A r t i c l e  3!1. 

sa ry  f o r  t h e  
I 

d i ; ~ g n o s i s  of t he  
pa t i en t .  i 

MALA'I:;IA Upon dppl lca t ion  Court order .  1 month. 
f u r  inqui ry  

Mental D i s -  whether a person 
:>rxder Gni 1 - 

who is a l leged  t o  i 
nance cf 1352. 

be mentally d i s -  
JqcLion 7.  1 

ordered is o r  is 
! 

n o t  of unsound ; 
.mind. 

jcontd. ) 1 1 
. - . - - L ~ .. .. 

. . 

Examination without de- Discharge o r  t r a n s f e r  
l a y  by superintendent .  i n t o  a mental h o s p i t a l .  

Consent of guardian. Discharge o r  f u r t h e r  
spouse, o r  person commitment by Governor 
respons ib le  f o r  pat ient 's  of Prefec ture .  
support.  
Report wi th in  10 days 
t o  Governor of Pre- 
f ec tu re .  

Within t h a t  period the  By Court order .  
superintendent  has t o  
produce a c e r t i f i c a t e  a s  

; t o  the s t a t e  of mind of 
j t h e  p a t i e n t  and present  
) it t o  t h e  Court. 



I Grounds / Application I Period I 
MALAYSIA 

(contd) . 
Section 37,43. 

Section 41. 

14 days. Person suspected 
of being mentally 
disordered and 
found wandering 
at large, or 
dangerous, ill- 
treated. 

Order of detention 
signed by a 
medical officer. 

Other formalities 
- 

Public safety or 
welfare of a 
person alleged to 
be unsound of 

If medical officer in 
charge of hospital be- 
lieves it necessary, 
possible further detentic 
until next monthly visit 
of visitors. 

Change of Status 
~~ . 

Removal by police 
officer or medical 
officer. 

The visitors can make 
an application to a 
Magistrate who can 
issue an order for 
further detention. 

3 days. The visitors will either i 
discharge the patient I 

! 
or make an application ! 

to a Magistrate for 
further detention. 



The criteria for placement in this section relate primarily to the 

grounds stated for use of the procedure. The phjsician who certifies 

the patient for hospitalization does not generally need to be certain of 

his diagnosis, he need only be seeking the care and treatment in order 

to determine the condition of the patient. Some laws seem to require that 

the physician be fairly convinced that the person is mentally ill, but 

the severity of the disturbance and methods of treatment may be uncertain 

and requiring of observation over a period of time. 

m e  procedures included herein are also specifically limited in 

time. The general mode is 3 to 4 weeks of observational care and treat- 

ment at the end of which time a decision must be made to transfer the 

patient to a regular, indefinite, or extended stay, or to release him. 

At release, of course, it may be recommended that the patient seek out- 

patient care, or other professional help in the community. 

Nearly all of the procedures are involuntary. Most of them are 

without prior court approval. In Denmark, however, as in the other 

Scandinavian countries, there has long been a tradition of voluntary 

observational hospitalization for a period up to six months. We have 

listed that procedure in our Table herein. 

The Malaysian legal procedures are multiple and complex. We have 

listed 3 different procedures in this category because the law of 

Malaysia so classifies them, even though one of them is limited to 3 days. 

Another Malaysian procedure is listed under emergency hospitalization, 

even though it is allowed for 7 days hospitalization with a provision for 

renewal for an additional 7 days. 

It is our impression that observational hospitalizations are less 

frequently utilized at present than in former years. In a formal way,. 

this is evident from the relatively small number of countries having such 

a provision in their current law. Such procedures are not included in 

the quite recent revisions of the law in the Canadian Provinces and the 

American States surveyed. The reason for this change in practice is quite 

clear. It is due to the greater availability of out-patient and consul- 

tation services in many countries where diagnostic services and early 

and effective treatment can be given in the community without the need to 

hospitalize the patient. Only where the large public mental hospital is 



the only .?vailable facility will there be the continuing need for the 

3-4 week observational periods for non-dangerous patients who do not 

neeu emergency confinement. General hospital psychiatric services are 

also absorbing a large percentage of this type of patient in nearly 

every country surveyed, either in out-patient or short in-patient stays. 

This practice was reported in the developing countries as well as in the 

industrial nations. 

6. Emergency Hospitalizrtion: 

Unlike the previous classification, the emergency hospitalization 

procedures would seem still to be a significant and frequently used ad- 

mission method in all countries. The key factor here is time. The 

patient is in need of immediate professional attention. He usually needs 

both immediate treatment and immediate restraint, due to a violent outburst, 

or suicide attempt, or other sudden and bizarre behaviour. 

In those countries which require pre-hospitalization review by court, 

or the certification of the illness by 2 physicians, the use of the 

emergency procedure dispenses with these requirements. Many countries 

still require one medical certification, even for acute emergencies. 

Also in many countries, the application itself is made by a health officer 

or by a physician who has examined the patient. 

In many countries, emergencies are handled by the local police. 

Therefore, the law usually allows police to detain persons who as sus- 

pected of being mentally ill and in need of immediate psychiatric care. 

The police are authorized to take the person to a mental hospital and it 

is the responsibility of the hospital to make a determination of whether 

the person should be admitted. In practice, the local police are often 

reluctant to take people to a mental hospital even for an evaluation 

without a ghysician first examining them and advising the police, or making 

out emergency commitment papers. This is particularly the practice in 

any country where the police are at all apprehensive about law suits by 

such persons against the police for improper confinement or arrest. 

In some countries, especially those without formal legislative 

systems, there may be little opportunity on the part of the hospital 

doctors to exercise medical discretion about admitting patients escorted 



t o  t h e  h o s p i t a l  by t h e  pol ice  a u t h o r i t i e s .  Improved lega l  systems w i t h  

more modern procedures wmld s t rengthen  t h e  r o l e  of t h e  admittin(: doct,ors 

t o  r e fuse  t o  admit, o r  t o  r e f e r  elsewhere, when inappropr ia te  c&ses a r e  

brought t o  t h e  f a c i l i t y  by po l i ce  o r  o ther  governmental agencies. 

Nearly a l l  of t h e  procedures out l ined  i n  Table 10  a r e  l imi ted  i n  

time t o  from 1 t o  3 days before t h e  p a t i e n t  must be discharged o r  handled 

through some formal procedure. I n  some of t h e  coun t r i e s ,  t h e  French 

system of r e p o r t s  t o  t h e  p re fec tu re  of pol ice ,  o r  o ther  spec i a l  sur- 

ve i l l ance  board, a r e  i n s t a l l e d ,  with t h e  r e p o r t s  u sua l ly  requi red  i n  24 

hours. I n  only a  few of t h e  coun t r i e s  a r e  emergency h o s p i t a l i z a t i o n s  

c u r r e n t l y  allowed f o r  periods of from 7 t o  14  days. 

Serious doubts have been expressed about t h e  psych ia t r i c  a d v i s a b i l i t y  

of t h e  very  sho r t  r epo r t ing  requirements. These doubts  w i l l  be explored 

l a t e r  i n  t h e  Report. 

7. The Criminal Law Frocesses and t h e  Mentally I11 Offender: 

The cr iminal  law and mental ly ill offenders were not a par t  of our 

s tudy.  Some of t h e  mental h e a l t h  codes which we examined had provis ions  

on ca re  and treatment  of c r iminal  offenders  and provisions on obser- 

v a t i o n a l  commitments of persons charged with crime. I n  o ther  coun t r i e s ,  

such mat te rs  were taken ca re  of i n  completely sepa ra t e  c r iminal  codes. 

Many coun t r i e s  have sepa ra t e  i n s t i t u t i o n s  f o r  t h e  "cr iminal ly  insane",  

u sua l ly  under t h e  supervis ion  of t h e  s t a t e  penal a u t h o r i t i e s .  

It was repcr ted  t h a t  i n  some coun t r i e s  observa t ional  cases  s e n t  t o  

t h e  h o s p i t a l s  from t h e  cr iminbl  c c u r t s  t ake  up a considerable number of t h e  

beds i n  t h e  public  mental h o s p i t a l s .  These cases  o f t en  add t o  over- 

crowding i n  many h o s p i t a l s ,  s ince  t h e  admit t ing doc tc r s  ceraot  r e fuse  ad- 

mission of t hese  pa t i en t s .  Very few j u r i s d i c t i o n s  arovide psych ia t r i c  

consul ta t ion  t o  t h e  cr iminal  cou r t s  t o  s c reen  out inappropr ia te  obser- 

v a t i o n a l  commitments. 

Some of t h e  c i v i l  1 - w  1 ; o ; p i t a l i z ~ t i o n  procccure; which :.iere surveyed 

overlap wi th  the  cr i- : ins1 rr%ri, or provide f o r  s l t p r c h t i v e  rnethcis sf 

d i s p o s i t i o n  of person:: xllo cozld otherwise hzve Seen handle2 I n  tile 

c r iminal  law sys ten .  T k i ?  is the  case with ti;e nentk l  ho:r-,it:.l;zsti-1 n f  



alcoholics and drug-dependent persons, reported upon e a r l i e r  i n  t h i s  

Report. It also occurs under laws such as  the  Mental Health Act of 1959 

i n  England and Wales and laws modelled thereon which include "psycho- 

paths" i n  the same c lass i f ica t ion  and within t he  same system a s  other 

"mentally disordered" patients.  It is very d i f f i c u l t  t o  in tegra te  t h i s  

type of pat ient  i n to  the  more modern psychiatric f a c i l i t i e s  with t h e i r  

open wards and doors and much l ibera l ized  and f r e e r  ru les  of operation. 

A Report of the  World Federation of Mental Health i n  1967 questioned the 

Br i t i sh  approach: 

"Among the categories of mental 

disturbance provided f o r  is 

"psychopathic disorder". . . . . This 

clause has the  e f f ec t  of bringing 

psychopathic behaviour within the  

scope of medical treatment and has 

ra ised the  s ign i f ican t  question of 

a medical type of i n s t i t u t i on  f o r  

the  treatment of chronic criminali ty.  

I f  moves a re  made i n  t h i s  d i rec t ion  

they w i l l  undoubtedly r e su l t  i n  the  

provision once again of some closed 

psychiatric hospi ta ls  f o r  in- 

dividuals who are there  under some 
1124 f o m  of l ega l  duress . 

m e  doubts expressed were quite prophetic. Among the'most ser ious  

problems i n  the Br i t i sh  mental heal th  system a t  present is the  handling 

of psychopathic pat ients ,  both i n  the special  hospi ta ls  and i n  the  

general mental hospitals.  Cases i nvo lv iqpa t i en t s  who a r e  o r  were psycho- 

pathic and highly dangerous have given the  greates t  d i f f i cu l t y  t o  the  

Mental Health Review Tribunals. A recent Report i n  the  United Kingdom 
25 recommends extensive reforms i n  the handling of mentally ill offenders . 

There i s  a l so  considerable i n t e r e s t  i n  t h i s  subject i n  many other regions 

of the  world. The subject i s  dea l t  with i n  a paper on health aspects of 

avoidable maltreatment of prisoners and detainees prepared by WHO f o r  the  

F i f th  United Nations Congress on the Prevention of C r i m e  and the  Treatment 



of Offenders held in Toronto in 1975. The difficulties of drawing a clear 

distinction between criminality and mental disorder are stressed and the 

growing practice of "arranging" informal admission to psychiatric hospital 

for offenders wbo'bccept to be received for observation and any necessary 

treatment" is mentioned. The problems which have arisen as a result of 

preference of committal to psychiatric hospitals rather than prisons of 

offenders medically judged to be anormal are discussed in the light of the 

evolution of the "open door" policy. 



U. Protec Live Measures f o r  Pa t i en t s  

1. Court and Administrative Review: 

Throughout h i s t o r y ,  the  independent system of the  judic iary  -- 

o f f i c i a l  . justice-- has been t h e  primary recourse of t h e  indiv idual  t o  

p ro tec t  h i s  r i g h t s  and t o  r ed res s  wrongs agains t  him, and t o  ga in  h i s  

l i b e r t y  from unjus t  o r  improper imprisonment or  de tent ion .  These 

p r inc ip le s  hsve been adopted i n  i n t e r n a t i o n a l  documents on human rights. 

The f i r s t  p r inc ip le  appears i n  t h e  Universal  Declarat ion of Human Rights: 

"Ar t i c l e  10. Everyone is e n t i t l e d  i n  f u l l  

equi ty  t o  a f a i r  and public hearing by an 

independent and impar t i a l  t r i b u n a l ,  i n  t h e  

determination of h i s  r i g h t s  and obl iga t ions  

and of any cr iminal  charge agains t  him". 

The second p r inc ip le  appears i n  t h e  I n t e r n a t i o n a l  Covenant on 

Economic, Socia l ,  and C u l t u r a l  Rights: 

"Ar t i c l e  9. (1) Everyone has a r i g h t  t o  

l i b e r t y  and s e c u r i t y  of person. No one 

s h a l l  be subjected t o  a r b i t r a r y  a r r e s t  

o r  detention.  No one s h a l l  be deprived 

of h i s  l i b e r t y  except on such grounds 

and i n  accordance with such procedures 

a s  a r e  e s t ab l i shed  by law. 

(4) Anyone who is  deprived of h i s  l i b e r t y  

by a r r e s t  o r  de tent ion  s h a l l  be e n t i t l e d  

t o  t ake  proceedings before a cour t ,  i n  

order t h a t  t h e  cour t  may decide without 

de lay  on t h e  lawfulness of h i s  de ten t ion  

and order h i s  r e l e a s e  i f  t h e  de ten t ion  is 

not lawful". 

Very s i m i l a r  provisions t o  the  above may be found i n  t h e  European 

Convention on Human Rights: 



"Article 5. (4) Everyone who is deprived of 

his liberty by arrest or detention shjll be 

entitled to take proceedings by which the 

lawfulness of his detention shall be speedily 

decided by a court and his release ordered if 

the detention is not lawful. 

Article 6. (1) In the determination of his 

civil rights and obligations or of any 

criminal charge against him, everyone is 

entitled to a fair and public hearing within 

a reasonable time by an independent and im- 

partial tribunal established by law". 

The commitment of an individual to a mental hospital is clearly a 

deprivation of liberty. It is also a,personal trauma and a social, 

political, and legal stigma of great severity. It is often considered 

more damaging and more lasting in its effects on the future wellbeing of 

the individual than criminal charges or conviction. Therefore, comit- 

ment procedures in most countries are provided for in the official law 

of the country enacted and promulgated by its law-making assembly. Such 

is the requirement of Article 9 above of the International Covenant on 

Economic, Social, and Cultural Rights. 

The provisions of the international documents concerning the right to 

a public hearing are not as clear. They are open to interpretation and to 

different application, depending on the circumstances of the individual 

case. The most serious interpretative problem concerns the hearing, 

or an opportunity for a hearing must take place. Article 9(4) of the 

International Covenant on Economic, Social, and Cu1t;lral Rights and the 

European Convention, Article 5(4) deal with the matter of when the court, 

once the request is filed, must make its decision. In the former, it is 

to decide "without delay", in the latter it is to benspeedily decided". 

But the implication of the provisions is that the person has already been 

deprived of liberty before the request for court action is made. 

It seems reasonably clear that these documents were concerned mainly 

with the very serious problems of ~rbitrarf arrest =nd imprisonment antier 

sentence without trial. Such persons are in confinement ond without 



opportunity to protest. Unless the legal system is independent and watch- 

ful, such persons could never exercise any right to liberty, short of a 

personal escape. 

Nevertheless, the most effective means of exercising the right of 

freedom from improper confinement and imprisonment is by public trihl or 

hearing prior to confinement. Under interpretation, the Constitution of 

the United States has been held to require such a public hearing, in- 

cluding the issue of involuntary commitment to a mental hospital26. The 

older commitment laws of the nineteenth century in Europe which were 

adopted from about 1850 onward generally followed this principle. There 

were, of course, exceptions to this requirement in situations of 

emergency, but the person was afforded the opportunity to appeal his 

confinement very speedily, or the confinement itself was limited to 24 

to 72 hours, within which the hospital was required either to release 

the patient or to seek court action for a further confinement. The 

person's opportunity to protest was, of course, to be exercised at this 

hearing. 

The laws of many countries, as indicated in the previous tables, 

currently adhere to this system. Among the jurisdictions surveyed, 10 

provide for non-emergency commitment exclusively under prior court re- 

view and judicial order of detention. (Cyprus; Democratic Republic of 

Yemen; Ghana; India; Iran; Iraq,(under the current law and the draft law); 

Nigeria; Romania; SBnBgal; and the United States of America (both states).) 

11 jurisdictions provide for alternative means of commitment: with prior - 
court review and order; and without such review. (Australia (both states): 

Bahrain; Brazil; Canada (British Columbia); Fiji; Jordan: Malaysia; 

Mauritius; Peru; Rwanda; Switzerland (Basel).) In the remaining juris- 

dictions surveyed, prior court review is not required. 

As was indicated earlier in this Report, the compulsory hospitalization 

without prior court review is the most favoured system in nearly all 

countries. Where it is available, it tends to be much more utilized than 

any alternative method requiring prior court review. Also, where the only 

method of indefinite commitment is by prior court order, the tendency is 

to utilize any available non-judicial, temporary hospitalization pro- 

cedures such as observational and emergency admissions. At the end of 

these periods, a court hearing should be required, but in the past, at 



least, some jurisdictions have allowed a change of status of the patients 

to take place, either without court approval, or without providing the 

patient with prior notice and an opportunity to request a hearing in 

court or before an administrative tribunal. One of the earlier reform 

bills in America in Massachusetts in the 1950s was required to correct 

practices of this type27. More recent court cases have uncovered similar 

practices in other American states. 

In co;mtries providing for court review after indefinite commitment, 

the burden i+sually upon the pstient to request a hearing before a 

court or tribunal. The exercise of the opportunity to request a hearing is 

itself often restricted to once per year, or once during a renewal period 

of 2 years. Such restrictions on applications to the Mental Health Review 

Tribunal are quite common in the Mental Health Act of 1959 in England and 

Wales and in legislation of other countries using that legislation as a 

model. The purpose of the restrictions is to avoid multiple appeals by 

severely paranoid patients. However, the severity of the restrictions 

and their universal application to all patients is open to question. 

In our questionnaire we asked about the influence of recent court 

decisions on the mental health legislation of the countries. There was 

no significant mention of court decisions in any country except the USA. 

Most of our respondents were psychiatrists, so that the data could 

be questioned. However, nearly all were functioning very actively in 

mental health programmes of their countries, in universities, senior 

clinical positions and as administrators, or in the health ministries. 

If court decisions were having a major and direct influence on policy and 

practice,these respondents were not aware of it. 

The lack of mention of court decisions is usually indicative of the 

fact that few patients are seeking court review of their co'mmitments. Of 

course, there can be appeals to administrative tribunals ard lower courts 

without appeals to upper courts. Changes in law or constitutiondl-civil 

rights matters are most ilpt to require decisions by the highest courts. 

It has been reported that in England and Wales, appeals to the 

special review tribunals are very infrequent (3.5% actual cases heard in 

1971 of all first involuntary commitments) and further reviews in the 
28 

courts are almost never Sought . Court review is limited to matters of 



law; r'indings of f d c ~  a r e  f i n a l  before the  Mental Health Review Tribunals .  

I n  tne United S t d t e s  of America, t he re  have oeen a l a r g e  number of 

appe l l a t e  cour t  cdses i n  the  commitment-law f i e l d  i n  the  past  decade 

concerning mental i l l n e s s ,  mental r e t a rda t ion ,  alconolism, drug addic t ion ,  

sexual  psy~nop. i th j ,  and s p e c i d  problems re l a t ed  t o  these  a reas ,  plus 

nLmero;s dec is ions  concerning mentally ill offenders. The impact of these  

decis ions  has been s u o s t a n t i a l ,  p a r t i c u l a r l y  regarding p a t i e n t ' s  r i g h t s .  

The case; nave a l s o  provoked a g r e a t  d e a l  of new l e g i s l a t i o n  i n  t h e  f i e l d  

dnd conside~.dble i n t e r e s t  i n  the  e n t i r e  sub jec t  i n  t h e  law schools of 

Americd. It should be noted t h a t  t h i s  cour t  involvement i n  t h e  United 

S t a t e s  i s  a recent  phenomenon, probably more r e l a t e d  t o  c i v i l  r i g h t s  

i n t e r e s t  genera l ly  than  t o  s p e c i a l  problems i n  mental hea l th  l e g i s l a t i o n  

unique t o  t h e  USA. A ndt ional  survey published i n  1953 indica ted  t h a t  

t h e r e  had been few appel ld te  cour t  cases  i n  the  e n t i r e  country up t o  t h a t  
29 time . 

Press and o ther  mass media coverage of mental i l l n e s s  and of commit- 

ment o r  h o s p i t a l i z a t i o n  i s  o f t e n  c lose ly  r e l a t e d  t o  court  cases and 

cour t  hearings.  Also, t h e  public media g ives  considerable coverage t o  

ac t ions  of t h e  cour ts  and t r i b u n a l s  themselves i n  r e l eas ing  dangerous 

psychopaths who, soon a f t e r  r e l edse ,  commit b i z a r r e  murders, rapes,  and 

o ther  crimes. Nevertheless, our correspondents i n  most countr ies ,  a s  

indica ted  e a r l i e r  i n  t h i s  Report, were of the  opinion t h a t  press  and o ther  

media understanding of the  mental hea l th  l e g i s l a t i o n  was genera l ly  l imi ted .  

The genera l  public probably g e t s  a l a rge  pa r t  of i ts knowledge of a 

country ' s  mental h e a l t h  programmes from press and media sources.  There 

was genera l ly  a correspondence between l e v e l s  of understanding of t h e  

public and of the  press i n  t h e  ques t ionnai re  responses. 

A l l  of t hese  f a c t o r s  seem t o  ind ica te  t h a t  cour t  and t r i b u n a l  mat ters  

can have a se r ious  impact on mental hea l th  progrdmmes q u i t e  beyond t h e  

formal app l i ca t ion  of the  decrees o r  decis ions  upon t h e  p a r t i e s  t o  t h e  

l i t i g a t i o n .  

2. V i s i t a t i o n  Boards and Reporting Laws: 

Among t h e  e a r l i e s t  l egd l  mechanisms adopted t o  provide public su r -  

ve i l l ance  of the  opera t ion  of the  public mental h o s p i t a l s  were t h e  



" v i s i t i n g  committees", "boards of con t ro l " ,  and t n e  " l u n a c ~  csmmissions". 

These o f f i c i a l  bodies were genera l ly  composed of' leading. ci:izenz witr. i-n- 

questioned i n t e g r i t y  and p re s t ige .  They were charged by l i w  LC " v i s i t "  t n e  

i n s t i t u t i o n s ,  t o  hear  gr ievances ,  and t o  make recommendations t o  thi: 

i n s t i t u t i o n s  and t o  the  government concerning improvement of ccndi t ions .  

A t  t h e  time of our survey, 15 of t h e  coun t r i e s  provided i n  theLr l a w  

f o r  a  v i s i t i n g  committee o r  s i m i l a r  independent nody- t o  c o n d ~ c t  a c t i v i t i e s  

such a s  those r e l a t e d  above. ~ T u s t r a l i a  (both s t a t e s ) ;  Demoer~t,ic Yemen; 

Egypt; F i j i ;  Ghana; India;  I r aq  ( d r a f t  law);  Malaysia; Nigeria;  Nor,wny-; 

Peru; Saudi Arabia; Sudan; Switzerland ( ~ e n e v a ) ;  and IJrwuayL7 

Most of t he  same laws r equ i r e  t h e  i n s t i t u t i o n s  t c  make r e p o r t s  t o  t he  

con t ro l  boards o r  committees regarding t h e i r  opera t ions  and o f t en ,  with 

information on each pa t i en t .  The French and Sknkgal laws r equ i r e  r epor t s  

be made t o  t h e  p re fec t  of po l i ce  dnd t k ~ e  public  prosecdtors  and empower 

these  o f f i c i a l s  t o  make v i s i t s  and inspect ions .  

I n  some coun t r i e s ,  t h e  l a w  conta ins  re ferences  t o  r e s p o n s i b i l i t i e s  i n  

t he  na t iona l  m i n i s t r i e s  of hea l th ,  o r  mentdl h e a l t h  department o r  council  

t o  make inspect ions  and t o  answer complaints.  Nearly a l l  codn t r i e s  r e -  

q u i r e  supervis ion  of t h e  public  mental hosp i tb l s  by t h e  c e n t r a l  go.vern- 

ment o r  t h e  government of t h e  s t a t e  i n  a  f ede ra l  na t ion .  

3 .  Periodic Review and Right t o  Treatment: 

Among t h e  newer devices  f o r  supervis ion  of opera t ions  i n  the mental 

h o s p i t a l s  a r e  laws r e q u i r i n g  per iodic  re-view of t h e  progress of individual  

p a t i e n t s  and r e l ease  of  t h e  p a t i e n t  when advisable  a f t e r  such review. 

I n  t h e  e a r l i e r  laws, t h e  h s s p i t a l s  were o f t en  requi red  :o repor; on 

t h e  condi t ion  of t h e  p a t i e n t s ,  sometimes pe r iod ica l ly ,  t o  t h e  boards of 

v i s i t o r s  on t h e i r  at tendance n t  t h e  i n s ~ i t t i t i o n s ,  o r  i n  w r i t t e n  docmen t s  

s en t  t o  a  c e n t r d l  o f f i c e .  nuring the  n ine teenth  century and well I n t o  the  

cu r ren t  century,  t hese  r e p o r t s  were perfunctory and of  very l i t t l e  u i i l i t y  

t o  anyone. Most of t h e  p . t i e n t s  were nhndled a s  chronicdl ly  ill 2nd 

l i t t l e  more than eus todid l  cd-e  w d s  given. The r e p o r t s  could :lave varied 

l i t t l e  upon anything but t h e  de- , tn 01;  t h e  escape of 1. p a t i e n t .  E;,en AS 

more aggressive t redtment  methods werc adcpted, Lne r epor t ing  s",stems liad 



little effect. 

It has only been in recent years that the legislhtures nave begun to 

re-examine the issue of periodic review and how such a method could be 

mhde more effective. It would seem clear that the first requirement is 

that an actual examination of the fitient take place specifically for the 

purpose of the-review. (In previous years, the administrators merely wrote 

notes on patient progress based on available evaluations in the records. 

As might be expected, the reports on most patients read the same: "No 

change since last report".) 

The next issue was who was to perform the required, specific-purpose 
examination. At a minimum, one might expect, the examination should be 

conducted by a physician properly trained in psychiatry, or by.a physician 

or other professional properly trained in mental retardation for the latter 

field. Within the mental hospitals or the schools for the retarded, this 

presented a problem during former years and still does in many institutions. 

There was rarely enough professional staff qualified to conduct such 

examinations of every patient semiannually or annually. In many 

institutions in many countries there was only one, or perhaps two, fully 

qualified and licensed psychiatrist. If there was only one, he or she was 

likely to be the superintendent or director with little or no time to con- 

duct complete examinations and to make reports on progress of individual 

patients. If there were two such qualified professionals, one was usually 

the superintendent, the other the clinical director - both carrying heavy 

administrative responsibility. The latter was usually closer to the patients, 

but in large institutions, which most of the hospitals were, he or she was 

generally limited to supervision and cpnsultation with other staff. 

During the time when the matter of periodic review was first raised, 

it usually got no further than this second question. The asking of the 

question itself exposed the major clinical weaknesses in the entire large 

mental "asylum" system: the critical shortage, or the virtual absence, of 

qualified psychiatric personnel in the institutions capable of taking full 

clinical responsibility for the management and evaluation of individual 

patients committed to the care of these Institutions. 

When legislative bodies or reform groups have sought effective periodic 

review, the institutional managers have countered by pointing out the cost 



of employing professional staff to conduct them. Not only were the funds 

difficult. to procure from the same legislative dssemblies, which desired 

the reviews, but the professional personnel was rarely available in the 

country to be hired to do the examinations and evaluations. 

In later years, however, this situation has changed. Through better 

treatment and management techniques, the hospital patient census has 

declined and patient stay has been substantially reduced in many 

institutions. Tne mathematics on numbers of required reviews has become 

much more favourable, but also, ironically, much less necessary as well. 

The short-stay patients aren't apt to be hospitalized long enough to 

become subject to an annual review, and quite often not even to a semi- 

annual process. The numbers of chronic patients has also been declining 

and even these are being discharged to other institutions in some 

situations. 

Another legal movement began in the 1960s which also focussed on the 

clinical progress, or lack of it, of individual patients. This was the 

"right to treatment". Professional journal papers and court cases, 

particularly in the United States, raised the issue that involuntary 

patients were hospitalized on the theory that, in a medical-care 
30 institution, they were being "treated" for their mental disorder . If 

they were not being treated, the legal basis for their compulsory detention 
could be challenged. The first statutory enactment of a right to treat- 

ment for involuntary patients occurred in the District of Columbia in the 

USA in 1964. 

The ,basic problem with the right to treatment is one of enforcement. 

Logically, the only sanction a court has for failure to treat is to order 

discharge of the patient. However, if the pstient is mentally sick and in 

need of treatment, this is hardly a remedy, unless community-based services 

can be assumed to oe reddily available. Also, if the pstient is believed 

to be dangerous if at large, the court will be reluctant to release, since 

protective detention is also a separate legdl ground for involuntary 

detention despite the inadequacy of the treatment being given. In the 

past year, the Supreme Court of the United States reviewed its first right 

to treatment case and rendered a conservative opinion which endorsed the 

principle, but did not deal with the issue of whether a dangerous patient 

must be discharged if not receiving adequate treatment 31 9 32 



4 marc e f f e c t i s e  method of enforcement would, of course,  be f o r  the  

cour t  Lo or:ler : ~ n  improved treatment programme be i n s t a l l e d  i n  regard t o  t h i s  

pdtienL (and o the r s  i n  the same c l a s s )  and then t o  rece ive  per iodic  r e p o r t s  

in  the  c o w t  on compliance with the  order. Most judges o r  magistrates a r e  

t r a d i t i o n d l y  reluct- lnt  t o  en te r  such orders.  To do so  in t rudes  t h e  

Jud ic i a ry  i n t o  the  day-to-day opera t ions  of profess ional ly  administered 

programmes where t echn ica l  knowledge and s k i l l  and mat ters  of judgement 

a r e  cons tant ly  required.  Also, t h e  imposit ion of new standards of care  and 

treatment is  e s s e n t i a l l y  a l e g i s l a t i v e  matter ,  not j ud ic i a l .  Las t ly ,  new 

budgetary appropr ia t ions  may be necessary t o  provide the  l e v e l  of adequacy 

of t reatment which t h e  cour t  f e e l s  t o  be minimally necessary. The argu- 

ments agains t  imposing minimum o r  adequate standards of treatment 

appl icable  t o  indiv idual  p a t i e n t s  may sound q u i t e  s imi l a r  t o  t h e  e a r l i e r  

arguments agains t  imposing e f f e c t i v e  per iodic  review. 

Despite these  obs tac le s ,  American cour ts  have begun t o  e n t e r  i n t o  t h e  

profess ional  a reas  and have issued d e t a i l e d  orders  f o r  t reatment programmes 

and f o r  i n s t i t u t i o n a l  improvements i n  profess ional  s t a f f ,  maintenance, and 

f d c i l i t i e s  i n  both mental hospitals33 and i n s t i t u t i o n s  f o r  t h e  r e t a rded  34935 

The e f f o r t s  t o  i n s t a l l  per iodic  review have been s t imula ted  by t h e  

ac t ion  of the  United Nations i n  1971 i n  adopting t h e  Declarat ion on t h e  

Rights  of Mentally Retarded Persons. The Declarat ion contains a provision 
36 requi r ing  e f f e c t i v e ,  profess ional ly  conducted periodic review . The 

" r igh t  t o  t reatment" has a l s o  been endorsed f o r  a l l  d isabled  persons, 

including the  mentally ill and handicapped, i n  t h e  Declara t ion  of t h e  

Rights  of Disabled Persons adopted by the  United Nations General Assembly 

on 15 January 1976. 

I n  our comparative l e g a l  survey, s t a t u t e s  r equ i r ing  per iodic  review 

a s  an independent procedure were found i n  very few ju r i sd ic t ions .  The 

most common p r a c t i c a l  appl icdt ion  of a per iodic  review which any 

appreciable number of countr ies  have adopted is  a t tached t o  renewals of 

t h e  commitment orders themselves. Where the  o r i g i n a l  oi-ders a r e  f o r  3 

months, o r  6 months, a  f u r t h e r  c l i n i c a l  examination and r e p o r t  t o  t h e  

c o ~ r t  o r  t r i b u n a l  i s  required.  Af ter  t h a t ,  a  c l i n i c a l  examination and r e -  

por t  is r e q ~ i r e d  f o r  each periodic renewal, usual ly  a t  2 year i n t e r v a l s  f o r  

chronic-care p a t i e n t s  i n  an involuntary s t a t u s .  The more e f f ec t ive  statutes 



s p e c i f i c a l l y  mention t h e  requirement of a  c l i n i c a l  e ~ d m i n b ~ i o n  by t h e  

respons ib le  medical o f f i c e r  r a t h e r  than merely r equ i r ing  n reqbesL f o r  

f u r t h e r  commitment by t n e  h o s p i t a l  manogers. Tnese  provision.^ will !ic; 

found out l ined  i n  our t ab l e s  on invo lun td r j  procedures. 

There a r e  no s t a t u t e s  s p e c i f i c a l l y  r equ i r ing  t h a t  t he  per iodic  review 

o r  renewal-applicat ion examination be done by independent, outs ide  

p s y c h i a t r i s t s  not on t h e  h o s p i t a l  s t a f f .  However, t h e  r ecen t  r e v i s j o n  i n  

Alber ta ,  Canada seems c lose  t o  such a requirement i n  t h a t  it app l i e s  t h e  

same procedure f o r  a  " two-therapist  c e r t i f i c a t i o n "  t o  t ne  6 months r e -  

newal procedure which is  appl ied  t o  i n i t i a l  ~ o m m i t r n e n t s ~ ~ .  The law does 

no t ,  however, go i n t o  d e t a i l  a s  t o  who these  " the rap i s t s "  can be, s o  t h a t  

two s t a f f  members of t h e  h o s p i t a l  could perform t h e  examination and mdke 

t h e  c e r t i f i c a t i o n .  The law does, however, provide f o r  adminis t ra t ive  

r egu la t ions  t o  de f ine  who can be " the rap i s t s "  under t h e  law f o r  

c e r t i f i c a t i o n  purposes. The r egu la t ions  a c t u a l l y  dea l  with au tho r i z ing  

psychologists  and s o c i a l  workers t o  conduct i n i t i a l  commitment c e r t i -  

f i c a t i o n s  r a t h e r  than  with procedures f o r  t h e  in -hosp i t a l  renewal 

examinations. (The l a t t e r  sub jec t  w i l l  be discussed l a t e r  i n  t h i s  Report 

i n  regard t o  new a l t e r n a t i v e s  i n  t h e  use of profess ional  manpower.) 

No country,  including t h e  USA, have moved very f a r  i n  i t s  s t i t u t o r y  

enactments on an enforceable r i g h t  t o  t reatment .  One of t h e  two Americzn 

j u r i s d i c t i o n s  surveyed, Indiana,  has enacted a s p e c i a l  law on mental p a t i e n ~ s '  

r i g h t s  which conta ins  a  genera l  statement of policy on t rea tment ,  hit no 

enforcement procedures. The statement  is  a s  follows: 

"A p a t i e n t  s h a l l  be e n t i t l e d  t o  reasonable 

l i v i n g  condi t ions ,  humane care  and t r e a t -  

ment, medical and psych ia t r i c  ca re  and 

treatment  i n  accordance with t h e  

,138 standards accepted i n  medical p r a c t i c e  . 

A s p e c i f i c  dec i s ion  was made not t o  include such d r i g h t  o r  statement 

i n  t h e  new Massachusetts law. In s t ead ,  the requirement was pldced upon 

t h e  S t a t e ' s  nepdrtment of Mental Health t o  enact  r egu la t ions  c o n t a i n i w  

" the  h ighes t  prdc t icable  profess ional  s tandards  f o r  recept ion ,  exatrindtion, 

t rea tment , . . . . . .  of mentally ill and mentally re ta rded  persons i n  dep-irc- 



mental fa~ilities"~~. (Emphasis supplied.) It was felt that such a re- 

quirement would have more practical effect upon institutional management 

than a vague statement of policy unattached to action responsibility. 

Failure to adopt and to enforce such standards could be the basis for a 

court action (for an order of mandamus) to require the Department to 

meet its statutory obligation. 

The quite recent decision of the Supreme Court of the United States, 

noted earlier, which recognizes a constitutionally-guaranteed right to 

treatment is currently having its effects in mental hospitals across the 

country. The questionnaire response we received from Connecticut is 

particularly illustrative. 

It is reported in the questionnaire that in the public and private 

mental hospitals of Connecticut all comitted patients are being sur- 

veyed systematically and are being asked: 

1. Do you think you are getting treatment? 

2. Do you want to leave this hospital? 

3. Do you think that you can live safely in freedom? 

It is indicated that for the purposes of this survey, "treatment" of 

mental patients is being defined as "the implementation and administration 

of a professionally developed, individual, documented plan of care setting 

forth objectives, activities and therapies, and directed to the point at 

which institutional care is no longer necessary". "Rofessional care" is 

defined as "that form of treatment in which a patient received planned an3 

documented diagnostic, therapeutic, and rehabilitative services from a 

multi-disciplinary staff for consecutive 24 hour periods in a psychiatric 

facility". The respondent also indicated that the hospital staffs are 

making their own estimate of the "amount of sickness" of each patient and 

his "dangerousness". All of the above will be no easy task in Connecticut 

where in 1975 the percentage of involuntary patients in all institutions 

stood at 59%. 

The above definitions of treatment and professional care are quite 

detailed and impose a relatively high standard of clinical management 

rarely reached or sought after in large mental institutions in past years. 



The requirement of an indiv idual ized  "plan of t reatment" designed 

s p e c i f i c a l l y  t o  achieve d ischarge  of t h e  pa t i en t  and not  merely an i m -  

provement i n  h i s  mental condi t ion  is  der ived from t h e  recent  cour t  cases ,  

p a r t i c u l a r l y  t h e  case i n  Alabama involving the  S t a t e  mental h o s p i t a l s  and 

r e t a r d a t i o n  i n s t i t u t i o n s  of t h a t  state4'. The d e f i n i t i o n s  a l s o  wisely 

r e q u i r e  t h a t  t h e  i n s t i t u t i o n s  be  ab le  t o  document t h e i r  indiv idual ized  

plans and t h e  c l i n i c a l  progress of t h e  p a t i e n t s  under them. The cour t  

cases  have revealed very inadequate c l i n i c a l  pa t i en t  record-keeping i n  t h e  

mental i n s t i t u t i o n s .  

The cases  noted above were l imi t ed  t o  a r i g h t  t o  t reatment f o r  com- 

p u l s o r i l y  admitted pa t i en t s .  A t  l e a s t  one case  i n  t h e  Federal  Courts ,  

however, has  appl ied  t h e  r i g h t  t o  so-ca l led  "vo lun ta r i ly  admitted" r e -  

ta rded persons, most of whom were admitted under t h e  app l i ca t ion  of 

parents .  The Indiana law noted e a r l i e r  is not  l imi t ed  t o  involuntary 

p a t i e n t s .  One of t h e  arguments favouring t h e  s t a t u t o r y  approach taken i n  

Massachusetts was t h a t  it appl ied  t o  a l l  p a t i e n t s  and r e s i d e n t s ,  whether 

voluntary  o r  c o m i t t e d ,  whether in -pa t i en t  

o r  not. Most of t h e  r ecen t  wr i t ing  i n  t h e  f i e l d  favour extension of the  

r i g h t  t o  a l l  pa t i en t s .  

4. Rights  of Mental Pa t i en t s  and Mentally Retarded Residents: 

Very few of the  mental h e a l t h  codes examined i n  t h i s  survey contained 

extens ive  provisions about p a t i e n t s '  r i g h t s .  The o lder  laws da t ing  from 

the nineteenth  century gene ra l ly  conta in  a provision,  under the  heading 

"offences", which imposes a cr iminal  penalty agains t  h o s p i t a l  personnel 

wno beat  p a t i e n t s  o r  sexual ly  abuse female pa t i en t s .  The laws a l s o  o f t en  

contained a provis ion  r equ i r ing  female p a t i e n t s  t o  be escor ted  by a female 

a t t endan t  when t r a n s f e r r e d  t o  another hosp i t a l .  The o lder  laws a l s o  o f t e n  

contained provis ions  r egu la t ing  t h e  use of mechanical r e s t r a i n t s  on 

p a t i e n t s  and r equ i r ing  t h e  l i s t i n g  of t h e  taking of such ac t ions  i n  a 

s p e c i a l  r e g i s t e r  which f requent ly  had t o  be sen t  t o  t h e  Bobrd of Control  or  

o t h e r  supervisory body. 

I n  some of t h e  newer laws t h e  r i g h t s  of p a t i e n t s  and r e s i d e n t s  t o  

r ece ive  m i i l ,  t o  send mai l ,  and t o  have pocket money dre d e t a i l e d ,  usual ly  

wi th  r e s t r i c t i o n s  which can be imposed by t h e  h o s p i t a l  under s t d t e d  



comditionz. Tne right uf hospitdlized patients and retdrded residents to 

Lreatment or haoilitation was dnalysed in the previous section; the cor- 

relative right to ref'use tredtment, or at ledst certain forms of treatment, 

tias ilso been rai,ed. Apparently, voluntary patients can refuse treatment. 

but the hospital could threaten to aischarge them on refusal to follow a 

given routine of therapy. Committed patients are, of course, under legal 

constr:iint. Where a committed patient is hospitalized on a court order, 

the order often mentions treatment specifically and authorizes and protects 

the hospital when it uses coercive measures to treat the patient. Neverthe- 

less, we found it to be common practice in many countries to seek the con- 

sent of ii relative, and often of the patient also, when shock therapy was 

to be appiied, even for court-committed patients. Usually the seeking of 

consent was an effort at protection against malpractice suits in the event 

of severe adverse reaction or fractures of bones during provoked seizures. 

The issue of refusal of psychiatric treatment has, perhaps, been raised more 

ofter. in recent years concerning criminal offenders.than for hospital patients. 

These matters have been examined in a number of European countries as well 

as in North America. Objection has been concentrated upon the use of be- 

havioural control measures and oncoercive drug treatment. 

Our questionnaire sought information in this area. The most frequently 

mentioned problem reported by our respondents was the lack of adequate pro- 

tection against exploitation of patient labour within the institutions. A 

substantial majority of the respondents felt thelaws of their countries 

inadequate on this matter. We discovered only one Jurisdiction with a 

special law addressed to this subject. Indiana in the USA. Some other 

countries do provide for payment to patients for work in the hospitals, 

invariable a very low payment, and subject to special appropriation in the 

hospital budget. Confusion can be added to this matter when the institution 

insists that the work, even that of cleaning wards and washing clothes and 

bed linens, is a part of medically ordered therapy and rehabilitation. The 

Indiana legislation, a rather complex law, defines the'brork activity" for 

which remuneration is authorized to be paid as: 

"any direct service or work performed in 

an employee-employer relationship for a 
,144 hospital by a patient of any hospital . 



It is further provided that "when a work assignment develops into an 

employee-employer relationship, it shall be confined as a work activity" 

and the patient must be sent to the hospital's personnel office by "his 

physician'' and he then is assigned work and remuneration in accordance 

with the law. 

The same law expressly authorizes "therapeutic work assignments" for 

each patient to be prescribed by their physicians. These work assign- 

ments are not remunerated under the Act. 
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I V .  Alternative Approaches to Harmonization of Law and Progrimrres: 

Some Guiding Principles for Programme Administr~tors 

A. Introduction 

In order to make this international survey of the most practical value 

to programme administrators in the mental health field. we have gathered 

in this part of our Report some suggested approaches to improving legis- 

lzrtion in this area. These suggestions contain some alternative ap- 

proaches, depending upon the conditions the country, its traditions in the 

administration of justice, and the current stage of development of mental 

health legislation. 

The earlier Report of the Expert Committee on Mentel Health (1955) 

contained recommendations which have been discussed in this Report. Also, 

in 1973, the Office of Mental Health produced a draft set of Introductory 

Guidelines to Mental Health Legislation. Essentially these guidelines 

suggest the text for statutes regarding central administration and 

hospitalization procedures. They represent modern thinking in law and 

psychiatry and are very worthy of consideration. The draft document is 

attached to this Report as Appendix A. At appropriate places in this 

section, we will discuss some of these introductory guidelines. 

It should be noticed, however, that we have tried to make our sug- 

gestions in alternatives and without necessarily proposing specific language 

for the laws. We have offered examples from existing statutes and regu- 

lations in various countries. These may or may not be zdaptrible in other 

situations. They must be taken only as possible approaches whlch hzve at 

least the practical value of having been enacted am3 tried out in other 

jurisdictions. Administrators and legislators, however, must adapt the 



suggestions to their own needs and available resources. On the inter- 

national level, we would reiterate the precautions expressed by Dr. E.E. 

Krapf in 1959: 

"It would be a serious mistake if the 

case for an international approach were 

overstated... Certainly it is 

frequently possible to use in one part 

of the world solutions which have 

proved valuable in others. But pre- 

cisely the international experience of 

the last 10 years has shown very 

clearly that there are limits to the 

possibility of comparing situations and 

copying solutions... The risk exists, 

of course, also in respect of mental 

health recommendations which are not in 

accordance with the value systems of 

the society in question. The simple 

transfer of solutions from one area to 

another is therefore often strongly 

contra-indicated"'. 

Dr. Krapf was not discussing mental health legislation, but his 

observations, based on his own international experience in the mental 

health field at WHO, can be applied quite well to the legal field. For 

example, care must be taken in adapting complex hospitalization procedures 

and legal controls from industrial countries to the developing wmld 

where different patterns of mental health services are being planned and 

installed. The law, if not enacted and interpreted in accordance with 

the actual programme plans, could force alterations in the services and 

create barriers between the programmes and the people who need services. 

We say this not only in relation to the law concerning the facilities and 

the admission procedures, but in relation to more strictly legal matters 

such as "informed consent" of patients to receive care, the methods of 

judicial review, and the control and regulation of community practice in 

mental health by traditional healers and auxilliary personnel. 

We will try in these sections to follow our own advice. 



B. Leg i s l a t ive  Systems 

1. Desi rable  Forms and Objectives: 

I n  t h i s  s tudy we have been concerned mainly with s t a t u t e s ,  t h e  most 

formal type  of l e g a l  enactment from t h e  l e g i s l a t i v e  assemblies of t h e  

world. There a r e ,  of course,  o the r  forms of law including na t iona l  and 

s t a t e  c o n s t i t u t i o n s ,  t h e  decis ions  and s t a t u t o r y  and c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n  which come from t h e  judic iary ,  and so-ca l led  adminis t ra t ive  

l a w  o r  r egu la t ions .  

Administrators  and o ther  personnel usua l ly  have t h e i r  g r e a t e s t  degree 

of inf luence  upon two forms of law: t h e  s t a t u t e s  and t h e  adminis t ra t ive  

regula t ions .  

F'rom t h e  poin t  of view of programme formulat ion,  t he  most important 

of t h e  two forms i s  t h e  s t a t u t o r y .  It is  t h e  point  a t  which t h e  public-  

law makers, t h e  . l e g i s l a t o r s ,  a r e  involved most d i r e c t l y .  It is  a l s o  the  

poin t  a t  which the  governmental budgetary machinery opera tes  t o  provide 

t h e  necessary funds f o r  programme operat ion.  

Most of t h e  l e g a l  systems i n  t h e  mental h e a l t h  f i e l d  have been 

s t a t u t o r y .  This  has been t h e  t r a d i t i o n  i n  t h e  f i e l d ,  a s  pointed out  

e a r l i e r ,  s i n c e  about t h e  beginning of t h e  n ine teenth  century when l e g i s -  

l a t i o n  was u t i l i z e d  t o  s e t  up t h e  public asylum systems i n  France, England 

and o ther  western na t ions .  The content  of these  s t a t u t e s  was considerably 

influenced by t h e  mental h e a l t h  a u t h o r i t i e s  who operated t h e  asylums. The 

commitment laws of l a t e r  decades, however, a s  well  a s  t h e  lunacy com- 

missions and v i s i t i n g  committees, were t h e  product of reform movements. 

They were o f t en  enacted over t h e  opposi t ion  of mental i n s t i t u t i o n a l  

managers, o r  a t  l e a s t  without t h e i r  a c t i v e  support.  These laws a r e  s t i l l  

t h e  preeminent type of law i n  t h e  mental h e a l t h  f i e l d  i n  many countr ies .  

The adminis t ra tors  of mental hea l th  programmes have tended t o  avoid g e t t i n g  

involved with the  law which has seemed t o  be designed more t o  con t ro l  

mental h e a l t h  personnel and programmes than t o  harmonize t h e  ob.jectives of 

law and programme po l i c i e s .  

We suggest  t h a t  programme adminis t ra tors  become more involved with 

l e g i s l a t i v e  mat ters  and he lp  t o  formulate more e f f e c t i v e  mental h e a l t h  



leg: slativrr. Thi .; shor:ld be done, of course, according to the established 

c. .~< .+  ...i.:,Lem:j :>f fioi.ernment and public admini:;tration within the country. 

The st-tutory structure of mer~tal health law should. include the 

following objectives: 

W L I C Y  (1) Establishment of broad public policy in mental 

health; 

AUTHORITY (2)  Designation of proper authority for planning and 

carrying out the public policy and administering 

mental health programmes (along with other health 

programmes of a public nature); 

( 3 )  Providing the budgetary policy and continuing 

fiscal support for publicly conducted mental health 

programmes; 

OPERATIONS ( 4 )  Providing adequate structure and detail about the 

operation of 'mental health programmes to enable 

administrators to follow and to implement it, and 

building in evaluation processes; 

PROTECTION O F  (5) Providing protection of the law and legal-judicial 

INDIVIDUALS. institutions (courts, tribunals, etc.), for the rights, 

ACCESS 'ff welfare, property, and dignity of mentally disordered 

SERVICES or handicapped persons, and providing for equitable. 

non-discriminatory access to mental health services 

for such persons; 

MINIMUM STAN- (6) Establishment of the policy for minimum standards (in 

DAHDS FOR MEN- such detail as deemednecessary and desirable) for 

TAL HEALTH mental health services and professional practice in the 

SERVICZS AND mental health field (or delegating such responsibility 

PROFESSIONAL to professional organizations); 

PRACTICE 



REGULATION OF (7) Establishment of the policy for re&ul:*tion of q~alit,y, 

THERAPEUTIC supply, and distribution of therapsutic drugs in the 

DRUGS - mental health field; 

DELEGATION OF (8) Delegation of authority, within statutory guidelines, 

REGULATORY to governmental agencies (such as public heal5h 

POWERS authorities) to adopt administrative regulations, 

decrees, instruments, or other rules, for further 

implementation of legislative policy, to apply 

technical detail to the programme, and to be able t.o 

adjust the content of the programme to changes in 

conditions in the field. 

For those nations functioning under informal, non-statutory systems ill 

mental health, the choice is more fundamental. They can avoid formal 

legislation, at least for a period of time. Some of these countries have 

already decided to move toward legislation, or are considering draft 
2 

provisions . 

Some countries, however, are determined to keep the informality since 

they view the law as coercive and punitive and as adding to the stigma of 

mental illness. This view has historical support, as we have pointed out. 

However, these are not the inevitable consequences of resort to the law as 

a formal structure for mental health programmes. Law can be used effectivrmly 

to assign responsibility for service development and for protection of the 

handicapped who cannot help themselves. Also, the law can protect the ad- 

ministrators and the providers of mental health services and bllow them, for 

example, to refuse to hospitalize patients in inappropriate circumstbncea. 

Decisions concerning the advantages and disadvantages of a legislative 

structure will be among the most important matters in the entire field of 

mental health in many developing countries in the immediate filture years. 

2. Advantages of Regulations: 

Once a legislative structure is adopted, there can be 5ubstant:~i 

advantages in the use of regulations or administrative decree.; to irrplement 

fairly broad legislative policy in the mental heslth field. Such 

regulations have the ddvantcge of greater easc in eni~ctneni i n 1  in lzter 



change when necessary. They can also be used to vdry the application of 

programmes to different patient groups and in different facilities and 

services. Examples of the effective use of regulations will be cited later 

in this section of our Report. 

3 .  Working with Legislatures: 

There are also advantages to be gainedto mental health programmes by 

close working relationships with the legislative assemblies. This is often 

difficult work and time-consuming, but it has clear benefits in greater 

understanding and cooperation on both sides. 

Mental health personnel working with legislatures must be ready to 

advise the lawmakers on what they, the lawmakers, consider to,be their 

problems and not merely on what the mental health personnel want themselves. 

It is very important to help the legislators to avoid making ill-advised. 

bad laws in response to crisis situations -- perhaps even more important - 
than advising them on the content of good legislation. Legislators are 

often under great pressure from interested groups or the mass media to take 

definitive action. They need - and are usually glad to get - more calming 
advice from experienced and expert sources about alternatives of a less 

drastic nature. Crises involving mental health aspects are not uncommon. 

Assistance and advice to the legislatures should be a part of a compre- 

hensive mental health programme. 

4. The Law as a Rallying Point: 

Resistance to change can be very great. At times, legislative bills 

and enactments can be used effectively to rally public and professional 

support for a new programme, or for a change in a programme. The more 

natural inclination of most mental health professions is to avoid going to 

the legislatures and to seek to accomplish objectives without legal in- 

volvement or recognition. Very often --  perhaps most often -- this is the 
wise choice. However, it can be very habit-forming and can lead to 

continued acquiescence in the status quo with little fundamental change taking 

place. It is a fact of life in most countries that the legislatures control 

the bulk of all budget sources for mental health progrannnes. The legis- 

latures also control basic policy. The press and the other mass media look 

to the legislatures as the source of significant change in govement pro- 



grammes and tend to give only limited coverage to administrative in- 

novations. 

Mental health professionals and programme administrators need to be 

aware of these facts and to be willing to use the law and legislative 

initiative for improving mental health services. Otherwise, major change 

tends to be imposed from outside the mental health programmes themselves, 

forced upon the professionals who may actually have desired the change for 

years, but haven't moved to effect it through the legislative system. 

One of the great advantages in the use of the law as a rallying point is 

that when the new programme is endorsed by a working majority in the 

assembly, it greatly helps in obtaining the necessary budget support and the 

cooperation of other independent government units in carrying out the pro- 

gramme. In the mental health field, this is best seen in new programmes in 

areas such as alcoholism and drug abuse where changes in public attitudes 

are vitally important and where the cooperation of other agencies, such as 

police and road-safety agencies, is needed; and in the development of 

community mental health services where delegation of authority may be 

desirable, and where the retention of personal rights and privileges may be 

advisable for the community-based patients. 

5. Public Education through Law: 

Closely related to the above point is the significance of law in public 

education. The utility of law in this respect has been well known since 

ancient Roman times when the Legal Codes were the chief instrument of 

general public education. 

In the mental health field, we have seen legal changes in recent decades 

which have been primarily designed to educate the public and to change 

attitudes Eoward mental illness. Thus, the legislatives have abandoned terms 

such as "lunatic" and "insane asylum" and substituted less stigmatized term:. 

The trouble is, of course, that unless real change in programmes and services 

and in the rights of the mentally ill and retarded take place, the new terms 

become stigmatized -- and rightly so -- just as the former titles were. 

More effective public education and attitude change is accomplished by 



r e i l  c h i w e  jn the  e f f e c t s  of t h e  law - such a s  removing cr iminal  p e n a l t i e s  

f o r  alcoholism o r  drunkenness, o r  r e t a in ing  t h e  c i v i l  r i g h t s  of committed 

pa t i en t s .  It i s ,  of course,  more d i f f i c u l t  t o  convince t h e  l e g i s l a t u r e s  t o  

make these subs tant ive  changes than  merely t o  adopt new terminology. 

6. Soc ia l  Psychiatry and the  Law: 

It i s  important a l s o  t o  encourage mental hea l th  profess ionals  t o  take  

a broad i n t e r e s t  i n  l a w  going beyond the  s p e c i f i c  content  of l e g i s l a t i o n  

r e l a t i n g  t o  mental h e a l t h  se rv ices  and p rac t i ce .  This broader i n t e r e s t  w i l l  

be most he lp fu l  i n  preventive programmes, both primary prevention and more 

remote preventive e f f o r t s .  S p e c i a l i s t s  i n  s o c i a l  psychiatry a r e  taking an 

i n t e r e s t  i n  l e g i s l a t i v e  a c t i v i t y ,  a s  can be seen i n  t h e  Seventh Report of 

3 t h e  WHO Expert Committee on Mental Health . 

A major area  of i n t e r e s t  i n  t h i s  f i e l d  is family l a w  and t h e  law 

concerned with c h i l d  custody and protec t ion .  Also, i n  an even broader sense,  

t h e r e  w i l l  be i n t e r e s t  i n  l a w  r e l a t e d  t o  major s o c i a l  upheaval, t r a n s f e r  of 

l a r g e  population groups from r u r a l  t o  urban s e t t i n g s ,  mass unemployment, e t c .  

P s y c h i a t r i s t s  and o ther  profess ionals  i n  mental h e a l t h  programmes should 

be ready t o  engage i n  advising on mat ters  of t h i s  type  which can have very 

damaging e f f e c t s  on t h e  mental h e a l t h  of t h e i r  count ry ' s  peoples. If they 

do not  do so,  they w i l l  continue t o  cope with t h e  symptoms of mental d i s -  

turbance i n  t h e i r  na t ions ,  but  never e f f e c t i v e l y  with t h e  s o c i a l  causes of 

t h e  disturbance.  

An example may be use fu l  here. I n  a developing country where t h e r e  was 

extens ive  movement of people t o  the  urban area  and new housing developments 

operated by t h e  government, it was t h e  l e g a l  policy t o  take  t h e  next  

appl icant  i n  l i n e  t o  move i n t o  a housing u n i t  o r  f l a t  without regard f o r  

family arrangements o r  geographic t i e s .  The inev i t ab le  r e s u l t  was t h a t  t h e  

housing p r o j e c t s w e r e  always seen a s  temporary and without family r e l a t i o n -  

sh ips  allowed t o  develop. Having f u r t h e r  ch i ld ren  o f t e n  r e s u l t e d  i n  a 

family being forced out  of an apartment. As soon a s  a c h i l d  married, he or  

she was a l s o  forced t o  move out  and go t o  t h e  bottom of a l l  housing lists. 

Extended f ami l i e s  could not maintain contact .  m e  s o c i a l  p s y c h i a t r i s t  

suggested modificat ion of the  l e g a l  policy aimed a t  "non-discrimination", 

~ l s u a l l y  i worthy l e g a l  goal ,  but here r e s u l t i n g  i n  f u r t h e r  s o c i a l  upheaval 



and disturbance.  

Another example from a l e g a l  s tandpoint  concerns the  ten6ency f o r  son!e 

types  of l e g a l  deviancy t o  be automatical ly assumed t o  be mental d i s t u r -  

bance. I n  many s i t u a t i o n s ,  t h e  community mental hea l th  se rv ices  become 

cen t re s  f o r  "treatmentn of s o c i a l  and l e g a l  dev ia t ion  which mag have no 

psychopathological determinants. A s  was observed a t  a WHO Workiw Group 

Conference i n  1971 i n  Opati ja ,  Yugoslavia, t h e  r e s u l t  i s  t h a t  " the 

community may mis in te rp re t  t h e  r o l e  of t h e  mental h e a l t h  se rv ice ,  t h i n k i w  
?,4 of it primari ly a s  an agent f o r  securing conformity with s o c i e t a l  norms . 

The p a r t i c u l a r  problem discussed was drug dependency. It was pointed out  

t h a t  o f t en  mental h e a l t h  profess ionals  f a i l e d  t o  express t h e i r  r e se rva t ions  

about t h e  l e g a l  con t ro l  measures being used and the  r e s u l t a n t  d i s t o r t i o n  of 

a l l  o ther  cons idera t ions  of a preventive,  cu ra t ive ,  or  r e h a b i l i t a t i o n  nature.  

There is a c l e a r  opportunity f o r  s o c i a l  p s y c h i a t r i s t s  t o  con t r ibu te  t h e i r  

views i n  areas  of l e g a l  c o n t r o l  and not  merely t o  p a r t i c i p a t e  a s  passive 

agents  t o  " t r e a t "  a l l  forms of deviancy a s  undesirable,  unhealthy f a i l u r e s  

of the  indiv idual  " t o  make mature judgements" o r  " t o  ad jus t  t o  s o c i a l  

condit ions",  concepts which continue t o  appear a s  d iagnost ic  impressions i n  

many mental hea l th  c l i n i c s .  

7. Methods of Periodic Evaluation i n  t h e  Law: 

( t o  be presented separa te ly)  

B. Administrative S t ruc tu res  

1. In teg ra t ion  with o ther  Health Services: 

It has long been the  pol icy  of WHO t o  f o s t e r  genera l  i n t e g r a t i o n  of 

hea l th  se rv ices  thus  preventing c o s t l y  and i n e f f e c t i v e  fragmentation of t h e  

e f f o r t s  of hea l th  personnel working with scarce  resources .  Most r ecen t ly  

t h i s  pol icy  was r e s t a t e d  i n  r e l a t i o n  t o  mental hea l th  se rv ices  i n  d e v e l o p i . ~  
5 countr ies  . 

Within the  law, t h i s  policy is seen ca r r i ed  out when t h e  c e n t r a l  

au thor i ty  f o r  h e a l t h  a f f a i r s  is  concentrated i n  one minis t ry  or  department. 

It is  a l s o  seen i n  t h e  avoidance of placing s p e c i f i c  l e g a l  powers i n  



separate divisions or in officio administrators of separate programmes. 

Administrative regulations may be used to distribute authority, rather than 

stating it in the law. Avoiding setting up administrative structures by 

law within the health department or ministry also enables periodic re- 

organizations of services or personnel to take place without going back to 

the legislatures. 

Integration with general health services also encourages the develop- 

ment of local community mental health programmes in collaboration with 

public health clinics and the use of comnity personnel in mental health 

services, as will be discussed later in this section. 

Separation should also be avoided in areas other than administrative 

structure. When new methods of evaluation or regulation are developed, 

such as in peer-review mechanisms for social insurance, they may apply to 

only one type of medical care. Mental illness is oftennot included because 

it is perceived as'kpecia1ized"and is often considered inevitably chronic 

and thus too costly to deal with by means designed for handling other acute 

illnesses. Administrators of such programmes are often unaware of the 

radical changes in treatment methods in mental disturbance and the change 

in mental patient populations to the point where the majority are now on 

short-term care in most countries. When such separate hardling of mental 

illness cases is allowed to continue, it reinforces the stigma of mental 

illness and its alienation from other health problems and treatment services 

2. Identification and Management of Mental Health Programmes: 

The above considerations must, however, be tempered by the realization 

that there is often a need to identify and provide for the consideration of 

mental health problems and priorities as such within the operation of 

general health programmes. 

As a matter of public administration and management, this effort at 

identification generally takes the form of suggesting that the responsibility 

for mental health programmes be placed in a special division or unit of that 

name and under the direction of a psychiatrist. Experience has shown that 

the failure to take such steps often leads to the subordination of legitimate 

mental health needs and services. This is due to the fact that general 



public heal th  professionals and administrators often have l i t t l e  o r  no 

background i n  mental heal th ,  through t ra in ing  or experience. Since mental 

heal th  needs may not be readi ly  apparent t o  them they tend t o  assign very 

low p r io r i t y  t o  the f i e l d .  

The Fourth Report (1955) of the WHO Expert Committee on Mental Health 

advocated establishment of a cen t ra l  authority f o r  mental heal th  i n  the 
6 

nat ional  heal th  minis t r ies  . I n  t h e i r  1960 assessment of accomplishments i n  

mental hea l th  work since 1948, Krapf and Moser gave par t icular  importance t c ~  

the  establishment of separate mental heal th  divisions or sections a t  the  

national level.  (It was the f i r s t  subject covered i n  t h e i r  data.)  Among the 

34 countries surveyed, information was received on the establishment of 
7 mental heal th  divisions i n  10 countries . In 7 of the countries, the  response 

was t h a t  no such divis ion existed and none was contemplated. Specific 

countries were not named i n  the  paper f o r  e i ther  group 

G u r  current survey did not gather specif ic  information on the establish- 

ment of divis ions  of mental health,  or separate agencies fo r  mental health. 

The l eg i s l a t i on  reviewed concerned mainly hospi ta l izat ion and often the 

cen t ra l  authori ty  of t he  heal th  ministry was not mentioned, nor was any 

divis ion of mental health.  I n  some countries,  however, the Visi t ing 

Committees or Boards of Control, which were mentioned e a r l i e r  i n  our review, 

have been integrated i n t o  Ministries of Health and function a s  par t  of those 

agencies. This was found t o  be the case i n  Egypt, Malaysia, and Victoria,  

Australia.  I n  others,  these v i s i t i ng  and inspecting functions, along with 

handling pat ient  complaints, a re  legal ly  assigned t o  the Division of Mental 

Health (as i n  Braz i l ) ,  o r  t o  a special  Mental Health Council or Board (as i n  

I ran ,  Lesqtho, Peru, Saudi Arabia, and ~ u d a n ) .  Overall supervision of the 

mental heal th  f a c i l i t i e s  and services is performed nationally i n  Poland by the 

Psychoneurological I n s t i t u t e .  In  some other countries,  standards fo r  the 

mental hospi ta ls  a re  established by the national health ministry or the 

national heal th  service ,  depending upon the extent t o  which the agency 

operates the f a c i l i t i e s ,  provides f i s c a l  grants for  t he i r  operation, or pro- 

vides health insurance payments or reirrbursements fo r  care i n  the ins t i tu t ions  

The more remote from actual  operation the Ministry i s ,  the more it i s  apt t o  

impose standards by administrative regulations. 



' e t  th.it c=naideration be given to the need to provide effective 

nana~ement policy znd quality-control standards for all psychiatric facilities, 

regar:lless of whether the institutions are publicly or privately operated. 

The Introductory Guidelines produced in 1973 contain a suggested pro- 

vision on a central administrative body for mental health programmes. 

(Section 4). The functions listed for the central body begin with organi- 

zation and coordination of facilities and with securing and training of staff. 

Budgetting and planning are mentioned next along with the establishment of 

priorities. Following these, stress is placed upon research, manpower 

development studies, and consultation. There is no mention of policy 

development as such, or of setting quality standards by formal regulation. 

Furthermore, some of the functions which are named, such as training, man- 

power development, and research, tend to be based effectively in other 

governmental units such as the universities and medical and scientific re- 

search councils, academies, and institutes. These functions are rarely 

placed in the same unit which has management and regulatory responsibility 

for mental nealth or.other health services. 

There is a great deal of room for legal choices to be made about 

identification and management of mental health programmes and delegation of 

authority for decisions in specific clinical cases. Traditions will differ 

in the various countries. However, it is important that specific consideration 

be given to these matters in revisions of the law and in regulations. Other- 

wise, important areas will be left vague and uncertain. 

3 Decentralization and Community Services: 

In the hospitalization laws surveyed, it was found without exception 

that the legal authority for admission of patients and, in nearly all 

situations, the discharge of patients was placed in the administrator or 

superintendent of the facility. In a few laws, the authority was shared with, 

or placed in, the patient's attending physician, or "responsible medical 

officer". This is a clear legal placement of power and authority which cannot, 

formally at least, be interferred with by the Division of Mental Health or the 

central Ministry, except by its power to remove the administrator. 



Under some of t h e  n ine teenth  century laws c rea t ing  t h e  Boards of 

Control  and V i s i t i n g  Committees with extens ive  powers, t hese  groups were 

given power t o  d ischarge  p a t i e n t s  whom they  determined t o  he improperly 

he ld .  However, t h i s  a u t h o r i t y  was rarely exerc ised .  

It i s  our impression t h a t  t h e  more modern l e g i s l a t i o n  which keeps the:;e 

admission-discharge powers i n  t h e  h o s p i t a l  admin i s t r a to r s  have merely r e -  

s t a t e d  o r  followed t h e  p r a c t i c e  i n  t h e  e a r l i e r  laws d a t i n g  back t o  t h e  

asylum e r a  when these  i n s t i t u t i o n s  funct ioned independently and o f t e n  were 

not  a t tached t o  any c e n t r a l  Ministry o r  o ther  au tho r i ty .  The laws c r e a t i q ;  

Boards of Control  and V i s i t o r s  f o r  each i n s t i t u t i o n  d id  not  change t h i s  

s i t u a t i o n .  These agencies exerc ised  no r egu la r  management au tho r i ty .  Even 

a f t e r  t h e  mental i n s t i t u t i o n s  were a t tached t o  c e n t r a l  Min i s t r i e s  t h e  

traditional'concentration of management au tho r i ty  a t  t h e  i n s t i t u t i o n a l  

l e v e l  under t h e  law was continued. 

The decen t r a l i zed  system was j u s t i f i e d  by t h e  g r e a t  s i z e  and unwieldy 

na tu re  of t h e  mental i n s t i t u t i o n s  i n  many coun t r i e s ,  which grew and grew throughout 

t h e  l a s t  century and during mozt of t h e  cu r ren t  century. These huge f a c i l i t i e s  

were v i r t u a l l y  t h e  only s i t e s ' o f  mental hea l th  ca re  i n  t hese  coun t r i e s .  

The heads of t h e  i n s t i t u t i o n s  had well-earned p ro fes s iona l  

p re s t ige ,  considerably above t h a t  of t h e  few c e n t r a l  o f f i c e  personnel.  I f  

t h e r e  was no p s y c h i a t r i s t  i n  t h e  c e n t r a l  mental hea l th  o f f i c e  o r  d i v i s i o n ,  

(which was o f t en  t h e  case u n t i l  recent  decades) ,  no s i g n i f i c a n t  programme 

p o l i c i e s  o r  dec i s ions  were expected t o  emunate from anything but t h e  

hosp i t a l s .  The mental h e a l t h  l e g i s l a t i o n  r e f l e c t e d  t h i s  s t a t e  of a f f a i r s ,  

and it s t i l l  does i n  most count r ies .  

Recent changes i n  t h e  methods of t reatment  f o r  mental i l l n e s s ,  

p a r t i c u l a r l y  drug therapy,  have enabled d i s tu rbed  p a t i e n t s  t o  be cared f o r  

i n  t h e  community by community-based personnel.  A t  t h e  beginning of t h i s  

new e r a ,  near ly  a l l  of t h e  new psych ia t r i c  programmes were extensions of t h s  

l a r g e  mental h o s p i t a l s  i n t o  t h e  community through ou t -pa t i en t  s e rv i ces  

loca ted  on t h e  grounds of t h e  h o s p i t a l s .  L a t e r ,  c l i n i c s  were e s t cb l i shed  i?  

t h e  communities a t  a  d i s t ance ,  but s t i l l  a s  u n i t s  under t h e  supervis ion  of' t he  
h o s p i t a l .  For t h i s  reason,  t h e  l e g a l  

s t ruc t ,ure  was not  changed and one could d iscover  no reference  t o  

community s e r v i c e s  i n  t h e  l a w .  Also, s ince  most of t h e  pa t i en t ;  rece iv ing  

ou t -pa t i en t  ca re  were not committed, they were 39% i 4 e n t i f i e d  cr processed 



through legal procedures. This lack of official recognition has had its 

effects in other aspects of programme review. As late as the end of the 

1960s and into the 1 9 7 0 ~ ~  the European Office of WHO, for example, was 

reporting that although the countries of the Region were quite universally 

collecting statistics on in-patient care, there was no reliable patient- 
8 

care data for community-based or out-patient services . Another Working 
Group Report from the European Region, commenting on the same lack of data,=- 

9 called it a "hangover" from the days of custodial care in institutions . 
Most significantly, it was said in thts Report that: 

"The consequences of this dearth of data 

are considerable. Far from assuming any 

new responsibilities, the mental health 

services of most countries are unaware 

of the extent of their present cornit- 

ments, and even then data usually re- 

late to in-patients, who represent only 

a small portion of the total load of a 

modern community-based mental health 
Itlo service . 

Both the law and the mental health programme structures have as yet 

failed in many countries to recognize or to cope with the new system of 

delivery of mental health care. It is not an "either-or" choice between 

the hospitals and cornunity care. Both will continue to be needed. 

Efforts in a few industial countries to move In revolutionary fashion to 

community services and to close most of the large hospitals are now bilng 

re-examined in the face of unfortunate incidents when numbers of patients 

were thrust into the communities without adequate services or facilities 

being available for them. Nevertheless, the shift to community care is 

very great; the centre of gravity of services is now in the community in 

many industrialized countries. The developing countries are trying, with 

some clear successes, to avoid overconcentration on large-hospital pro- 

grammes as the core of their mental health services. 

Nevertheless, the law of most countries of the world, as indicated 

earlier in our survey, does not reflect the change to community-based 

mental health care. In the drafting of new mental health legislative codes, 



we would expect th i s  change t o  be considered. It has two d i f f e r e n t  types  of 

concern: (1)  impact upon management and planning of mental h e a l t h  serv ices ;  

and (2)  impact upon t h e  s e l e c t i o n  of t reatment methods f o r  indiv idual  

p a t i e n t s .  Both of these  mat ters  have l e g a l  impl ica t ions .  

I n  regard t o  t h e  f i r s t ,  t h e r e  is a  need t o  consider  where policy- 

making a u t h o r i t y  should r e s t  f o r  programme development and management. I n  

regard t o  t h e  second, t h e r e  is need t o  cons ider  i n s t a l l i n g  l e g a l  requirements 

t o  place p r i o r i t y  upon t h e  l e a s t  r e s t r i c t i v e  types  of psych ia t r i c  care  which 

a r e  community based. 

Nations can make a  v a r i e t y  of choices concerning these  i s sues .  The 

important t h i n g  is t h a t  t hey  be considered i n  a  formal manner. Otherwise, 

t h e  new codes w i l l  be cont inuat ions  of t h e  pas t  concent ra t ion  on in -pa t i en t  

ca re ,  r e f l e c t i n g  new concepts of t h e  r i g h t s  of in -pa t i en t s ,  perhaps, but not 

r e a l i z i n g  t h a t  t h e  b e s t  way t o  p ro tec t  a l l  p a t i e n t s  i s  t o  a f fo rd  them a  

v a r i e t y  of t rea tment  methods s u i t a b l e  t o  t h e i r  needs and condi t ions  and t o  

p lan  and coordinate these  s e r v i c e s  e f f e c t i v e l y  on behalf of t h e  pa t i en t s .  

The enactment of s p e c i f i c ,  formal programmes of community-based servicc?s 

can provide t h e  r a l l y i n g  po in t s  and public educational  e f f o r t s  described 

e a r l i e r  i n  t h i s  sec t ion .  Public i n t e r e s t  i s  aroused when t h e  programme is 

i t s e l f  based upon i d e n t i f i a b l e  communities of p a r t i c u l a r  s i z e  t o  which the  

s e r v i c e s  a r e  e s p e c i a l l y  geared,  a s  under t h e  " sec to r i za t ion  plan" i n  France 

and t h e  community mental h e a l t h  "cent res  programme'' i n  t h e  United S t a t e s  of 

America. I n  t h e  l a t t e r ,  t h e  adoption of s p e c i a l  l e g i s l a t i o n  f o r  such pro- 
in 

grammes/the var ious  s t a t e s  inev i t ab ly  brought with it a very s u b s t a n t i a l  in-  

fus ion  of. new funds from the  l e g i s l a t u r e s ,  o f t en  with matching cont r ibut ions  

from l o c a l  governments and voluntary  agencies.  I n  the  major period of 

growth of these  programmes, from 1956 t o  1971, t h e  s t a t e  budgets grew from 
11 

$832,131,622 t o  $3,244,020,184 - an increase  of 375% - This growth was 

s i g n i f i c a n t l y  beyond i n f l a t i o n a r j  pressures and was r e f l e c t e d  i n  l a rge  in-  

c reases  i n  numbers of p a t i e n t s  handled. I n  Ca l i fo rn ia ,  t he  n6t ion .s  

l a r g e s t  s t a t e ,  t h e  number of p a t i e n t s  i n  t h e  l a r g e  public mental h o s p i t a l s  

dec l ined  somewhat from 1964 t o  1971 (59,386 down t o  52,981), but  t h e  number 

of p a t i e n t s  handled i n  t h e  community programmes near ly  quadrupled i n  t h e  
12 

same period (from 55,431 up t o  '114,884) . 



C .  Access t o  Trextment 

1. The P r inc ip le  of Voluntariness: 

There is  no doubt but  t h a t  t h e  major t r end  i n  mental h e a l t h  care  

throughout the  world is  toward voluntary care .  This is  most evident  i n  

community-based programmes, but  it is a l s o  becoming predominant i n  in-  

pa t i en t  care  a s  well.  

Vcluntary care  can be encouraged by t h r e e  means: (1)  making t h e  mental 

hea l th  se rv ices  e f f e c t i v e  and a t t r a c t i v e  t o  pa t i en t s ;  (2)  making methods of 

admission t o  voluntary care  e a s i l y  access ib l e  and without economic b a r r i e r s  

not  appl icable  t o  involuntary care: and ( 3 )  making involuntary admissions 

more d i f f i c u l t  t o  obta in ,  or  requi r ing  t h a t  they  be j u s t i f i e d  a s  necessary. 

The f irst  named is  c e r t a i n l y  t h e  most e f f e c t i v e  of t h e  methods and i t  

has been proved so  i n  country a f t e r  country. The second is  a l s o  important, 

however. I n  most j u r i s d i c t i o n s ,  t h e  e f f o r t  has been t o  make access t o  

psych ia t r i c  care  a s  s i m i l a r  a s  poss ib le  t o  any o ther  type of hea l th  care.  

This is t h e  case  f o r  community out -pa t ient  care  and, i n  most ins tances ,  f o r  

in -pa t i en t  care  i n  t h e  p jych ia t r i c  wards of genera l  hosp i t a l s .  For in-  

p a t i e n t  care  i n  the  public mental h o s p i t a l s ,  t h e  t r a n s i t i o n  has not  been s o  

simple. The primary e f f o r t  l e g a l l y  t o  achieve easy access s i m i l a r  t o  

genera l  h o s p i t a l  care  has been i n  t h e  English l e g i s l a t i o n  of 1959 and i t s  

"informal admission". A s  noted e a r l i e r ,  however, t h e  English continued the  

r e s t r i c t i o n  on t h e  discharge of such p a t i e n t s  allowing t h e  h o s p i t a l  t o  r e fuse  

it and t o  change it t o  involuntary.  Some countr ies  have not included t h i s  

r e s t r i c t i o n .  I n  t h e  United S t a t e s  of America, t h e  idea  of "informal ad- 

mission" was f i r s t  gree ted  with g r e a t  favour, but an unres t r i c t ed  admission 

procedure has not gained ground i n  t h e  past  10  years. In 1961, s i x  s t a t e s  

had laws r equ i r ing  immediate r e l e a s e  on request  of t h e  pa t i en t .  I n  1971, 

the re  were only two more s t a t e s  added t o  t h i s  list among t h e  50 s t a t e s  i n  

the  Union. The o the r  s t a t e s  imposed a r e s t r i c t i o n  allowing t h e  h o s p i t a l  t o  

r e t a i n  the  pa t i en t  and requi r ing  t h e  pa t i en t  t o  g ive  from 48 t o  72 hours 

not ice  of i n t e n t  t o  leave .  Many of the  s t a t e s ,  l i k e  t h e  1959 Act of England 

and Wales, allowed t h e  h o s p i t a l  t o  change t h e  s t a t u s  of t h e  pa t i en t ,  t o  in -  

voluntary without wait ing f o r  a  reques t  f o r  discharge from t h e  pa t i en t .  

Secause of t h i s  s i t u a t i o n ,  voluntary admission i n  the  United S t a t e s  has been 

brandej  as "an ilnscknowledged p rac t i ce  of medical fraud" by t h e  p s y c h i a t r i s t ,  
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13 Thomas Szasz . The condi t ional  r e l e a s e  system has been defended by t7wo 

o the r  leading a u t h o r i t i e s  i n  American psychiatry a s  a  "highly i e s i r i b l e  
,I 14 a l t e r n a t i v e  t o  involuntary commitment . 

The p a r t i c u l a r  change which was made i n  t h e  English p rac t i ce  by t h e  

1959 law was t o  remove t h e  requirement t h a t  t h e  p a t i e n t  make a pos i t ive  

reques t  f o r  admission and understand t h e  consequences of t h e  request  f o r  

c a r e  and treatment.  These requirements were considered a  b a r r i e r  t o  easy 

admission. It might well  be s a i d  t h a t  t he  English-Welsh law i n s t a l l e d  a  

system of "non-protestingw admission which it has described a s  "informal", 
15 but which would be considered involuntary i n  some l e g a l  i n t e r p r e t a t i o n s  . 

I n  a  new reform proposal i n  New South Wales, Aus t r a l i a ,  t he  recommended 

change would r e s u l t  i n  t h e  opposite  pos i t ion  t o  t h a t  adopted i n  bhgland and 

Wales. The Report suggests  t h a t  t he  law be c l a r i f i e d  t o  make it c l e a r  t h a t  

t he  pa t i en t  "is i n  f a c t  a volunteer  i n  t h e  l e g a l  sense,  capable of compre- 
,716 hending what he is  doing and what t h e  inc iden t s  of the  admission a re  . 

The s p e c i f i c  s t a t u t o r y  larguage proposed is a s  follows: 

Such person " ( i )  understands t h e  purpose of being admitted 

f o r  care  and treatment a s  a  voluntary pa t i en t ;  and 

( i i )  understands t h a t  upon admission he w i l l  not 

l e g a l l y  be able  t o  leave the  admission cen t re ,  

mental h o s p i t a l  o r  authorized h o s p i t a l  of h i s  own 

v o l i t i o n  except by w r i t t e n  app l i ca t ion  on no t i ce  

a s  provided i n  t h i s  s ec t ion ,  and t h a t  t he  

superintendent  may, i f  t h e  condi t ion  of a  volun- 

t a r y  pa t i en t  so  r equ i re s  cause such ac t ion  

be taken a s  may be necessary t o  have t h e  s t a t u s  

of voluntary pa t i en t  a l t e r e d  t o  t h a t  of 

temporary pa t ient ;  and 

( i i i )  has been ~ i v e n  wr i t t en  no t i ce  of t he  principhl 

provis icns  of the  Act a f f e c t i n g  vciluntory pa t i en t s :  

an~3 

(iv) is  iikel;; t o  h e  benefi ted by h i s  being so  

admitted fcr care  and treatment as :i ..~ol;intzrg 

,, 17 pa t i en t  . 



The last of the three methods of encouraging an increase in voluntary 

admission is more indirect. It would make involuntary admissions more 

difficult to achieve. .Such a system will be discussed later, particularly 

with regard to requiring the application of "least restrictive methods of 

treatment". Also, however, the law can impose the requirement that the 

opportunity be offered to any patient brought to the hospital on an emergency 

basis, or other involuntary basis, to elect to enter voluntarily. Such a 

method has been adopted in the new law in Massachusetts, USA. However, this 

latter provision could be criticized as forcing upon the patient the selection 

of voluntary status when he or she actually wants no treatment at all, 

or at least a wider choice including outpatient care. Essentially, this 

is the dilemma of voluntariness. A very strict interpretation will cut 

down the use of practically any voluntary method of inpatient care. 

Searching the motives of patients for seeking any kind of psychiatric 

treatment can be difficult, and unrewarding, in terms of free and unencw 

bered choice. Is a man who seeks psychiatric help acting freely if he 

says his wife has threatened to leave him if he does not go and seek help? 

Is a patient voluntary if her employer very strongly suggested she go inao 

treatment? Is a patient seeking help voluntarily when he knows he is facing 

criminal charges fcr his behaviour? Is the care of a minor voluntary when 

it is arranged, applied for, and even paid for by his parents? 

The 1973 Introductory Guidelines have a provision for non-protesting 

access to treatment for "some persons, whether enfeebled, aged, demented, 

mentally infirm or retarded", and it is urged that this method be classi- 

fied as volunaary, except that some "responsible person" should be con- 

sulted "as if he were guardian" particularly concerning continuation of 

treatment or release of the patient. The implication seems to be that 

adult psychotic patients would not be included in this group, even though 

not protesting to their admission. (See the section on voluntary access 

which requires that the person request treatment and understand the nature 

of the request.) 

2. Evaluation of Treatment: Periodic Review: 

The theme of accountability has been strongly presented in this report. 

To provide accountability in clinical care, there must be a system of evalua- 

tion of the results achieved by treatment. Where the patients are handled in 



short-term care, the problem of evaluating does not come up in a legal 

sense. The patient is discharged from care as in any other medical situation. 

Post-audits and patient-record reviews may be done by the programme in 

order to evaluate their performance, as in other medical systems. For 

longer-term psychiatric care, however, periodic evaluation takes on a legal 

character. First, the review itself is established by law or regulation. 

Second, the evaluation may include determinations of legal issues, such 

as the competency of the individual, especially if he or she has been 

under guardianship, or has lost civil rights by the hospitalization, or 

estimates of the "dangerousness" of the patient if released. 

As indicated earlier, the various jurisdictions have taken two 

approaches in installing periodic reviews. One form requires the hospital 

to conduct an examination and make a report on patients at periodic inter- 

vals in their Stay. The more recent statutes require that theRe 

evaluations be afforded to voluntary patients as well as involuntary. Such 

a system is most applicable when the hospitalizations are mainly or pre- 

dominantly indefinite. The other method, which was found in more countries, 

attaches periodic review to specific and limited periods of commitment. 

The renewal of the commitment order is dependent upon the evaluation. After 

the evaluation, the patient is often given the choice of remaining volun- 

tarily rather than being placed under a renewed commitment order. This 

latter system is quite effective and in accordance with modern psychiatric 

practice when the commitment periods are geared to expected psychiatric stays. 

The institution is, in effect, being required to justify a departure from 

normal practice or expected therapeutic result. This sytem is quite similar 

to the "peer review" systems now being developed for all areas of medicine 

where normal hospital stays and methods and costs of treatment are calculated 

and where the attending physicians must provide explanation for deviations, 

or not receive insurance reimbursement for the care. 

If the installation of either of the above systems is accompanied by 

the preparation of individual treatment plans for each patient, then the 

idea of a "right to treatment" is effectively installed without recourse to 

more formal identification of this legal doctrine. 



3. Involuntary Care: 

A discussion of involuntary care must depend on the decisions made 

and the policies adopted in regard to the matters already raised in this 

section of the report. A reduction in the use of involuntary admissions 

seems to be the objective of most countries. The "opening" of the hospitals 

and the increased use of voluntary care and community care necessarily 

aids this objective. 

The most salutary innovation in the involuntary procedures in these 

past 20 years would seem to be the greater application of limited-stay 

provisions requiring the hospitals themselves to seek and to justify exten- 

sions of the period. At their longest, two-year renewals for more chronic 

patients are provided, thus installing a periodic review every two years. 

The initial hospitalization periods were found to run from 30 to 90 days. 

If other jurisdictions are considering this sytem, we suggest that 

it be installed only after a thorough and comprehensive analysis of 

average-stay figures for all types of patients, review of manpower demands, 

examination of community-based alternative plans for treatment, and deve- 

lopment of future clinical-care objectives for each type of facility where 

involuntary patients are to be handled. 

4. The Declining Use of the Courts 

Our comparative survey of the statutes on involuntary hospitalization 

indicated that the trend away from prior court review of non-emergency, 

involuntary commibnent continued very strongly during the past 20 years. 

if the "non-protesting" admissions classified in some countries as volun- 

tary were also included, the trend is even greater. 

In those countries still requiring prior court review, neither the 

referring physicians nor the patients and their families seem to want to 

go through the courts. Therefore, various avoidance mechanisms have been 

developed, such as over-utilizing the "emergency" procedures, or obser- 

vational conrmitments. 



The country country where there seemed to be a renewed interest in 

court c k t m e n t s  was the United States. Each of the state-level revisions 

of mental health legislation in the past 5 years or so has added restric- 

tions and increased court surveillance in a hospitalization system which, 

on the whole, was already the strictest in the world. In perhaps the most 

conservative move of all, recent court cases have required not only prior 

court review of all non-emergency commitments, but a finding that the patient 

is mentally ill beyond a reasonable doubt. It seems that the mental health 

legislation of the USA has returned full circle to its earlier reliance 

on criminal-law models for protection against improper commitments. 

The salutary effect of the stricter requirements for involuntary hospitali- 

zation in the United States and elsewhere should be to accelerate the trend 

to the use of less restrictive alternatives. 

5. Emergency Care Procedures: 

The major siutation in which involuntary procedures must continue to 

be applied, despite efforts to encourage voluntary admissions and restrict 

regular commitments, is emergencies. Hopefully, many more of the acute 

cases will be handled in community facilities, both by outpatient treatment 

and by use of day or night centres. Mental health personnel should be 

able to work with patients and their families to discourage commitments, 

emergency or otherwise. Nevertheless, emergencies will arise and the 

police will need to be able to escort a patient to a facility for evalua- 

tion. Otherwise, the police will have no other recourse but to place 

the person in jail, often under a criminal charge. 

The more modern emergency laws allow the hospital, or the examining 

doctor, to reject admission of patients where the referral is inappropriate. 

The hospital should also be allowed to suggest other alternative care, 

or to admit the patient voluntarily. Statutes should also protect the 

hospital staff members from legal liability for the clinical judgement they 

exercise not to admit a patient. Otherwise, the hospital will tend to admit 

all emergency referrals to protect itself from future lawsuits. 

Many of the newer revisions of the hospitalization laws have shortened 

the emergency hospitalization period to 24 or 48 hours. Serious doubts have 

been expressed about the psychiatric advisability of these statutes. They 



have been advocated by civil rights groups as efforts to keep the confine- 

ment period down to the barest minimum. Experience has shown, however, that 

the statutes can have the opposite effect. The reporting time is very 

often too abbreviated to allow for any new evaluation of the patient, parti- 

cularly if he was medicated either before or after admission. Also, the 

patient will still tend to be in the midst of the crisis of admission 

during 24 hours or so and will not be able to evaluate his own situation 

and decide on further care, a voluntary admission, etc. The result is 

that the hospital is most likely to adopt a practice of automatically 

reporting and asking for a further commitment order on all such patients. 

If the next renewal period is an extended one, usually 3 to 6 months, or 

even indefinite, the patient certainly has not gained by this procedure. 

We would suggest reconsideration of these very short emergency connnit- 

ment periods to allow for a new evaluation to be made in the interest of 

patients. Periods of from 7 to 10 days have been adopted in some countries 

and seem to serve the purpose quite well. 

6. Release and Aftercare Problems: 

The legal provisions for release of patients are generally quite 

straightforward. The hospital authorities are given discretion under most 

laws to release at any time any patient except those under criminal sentence 

or specific court order requiring judicial action. Some statutes require 

report of release to the court, but the court is not required to do 

anything other than to enter the discharge into the judicial records. 

Some of the older laws give release powers to Boards of Control and 

Visiting Committees, and a few to central departments acting in similar 

capacities. These powers were rarely used and the provisions are dis- 

appearing from the statute books. It seems obvious that the clinical 

decision on discharge should rest with the hospital and the physicians 

caring for the patients. Leaving powers in the courts to discharge 

patients independently has caused serious problems, due to the failure of 

the court to carry out the action by notifying the hospital. Thus, patients 

have been detained in hospitals under criminal "observation" after the 

criminal case has been dismissed and the observational order revoked. 



Recent e f f o r t s  i n  a few coun t r i e s  t o  reduce s u b s t a n t i a l l y  t he  numbers 

of p a t i e n t s  i n  the l a r g e  mental h o s p i t a l s  has  l e d  t o  g r e a t  pressure  on 

a t t end ing  phys ic ians  t o  d ischarge  p a t i e n t s .  Problems occur when t h e r e  is  

no p l a c e  i n  t h e  community f o r  t h e  p a t i e n t s .  The most d i f f i c u l t  i s s u e s  

a r i s e  when t h e  re leased  p a t i e n t s  commit v i o l e n t  a c t s  which r e s u l t  i n  out- 

c r i e s  i n  t h e  p re s s  and o t h e r  mass media aga ins t  t he  improper d ischarge  

of "dangerous maniacs" i n t o  the  community. There i s  c u r r e n t l y  something 

of a "backlash" aga ins t  t h e  aggress ive  p o l i c i e s  of d ischarge .  I t  would 

seem t h a t  t h e  g r e a t e s t  need i s  t o  develop adequate follow-up and a f t e r -  

c a r e  and r e s idence  f a c i l i t i e s  i n  the community f o r  p a t i e n t s  who could 

s u i t a b l y  be  discharged.  Where t h e  "non-dangerousness" of psychopathic 

p a t i e n t s  o r  mental ly d isordered  of fenders  must be c e r t i f i e d ,  it would 

seem adv i sab le  t o  p r o t e c t  t h e  c e r t i f y i n g  physicians aga ins t  l a t e r  l awsu i t s  

i f  t h e  p a t i e n t  does conanit a c t s  of v io lence .  The physician should be 

pro tec ted  i f  he used h i s  c l i n i c a l  judgement i n  good f a i t h  under t he  circum- 

s t ances  a t  t h e  time of t h e  r e l e a s e  and he should be l i a b l e  only  i f  i t  

is proved he ac t ed  r e c k l e s s l y  and i n  d i s r ega rd  of i nd ica t ions  (usual ly  

from o t h e r  cont rary  s t a f f  eva lua t ions)  t h a t  the p a t i e n t  was then h m i n e n t l ~  

dangerous. 

7. Therapeutic  P s y c h i a t r i c  Drugs: Legal Controls:  

The development of improved mental h e a l t h  s e r v i c e s  i n  t h e  community 

and t h e  more widespread use of  a u x i l i a r y  personnel from genera l  pub l i c  

h e a l t h  programmes i n  mental h e a l t h  work depends a g r e a t  dea l  on the  avai la -  

b i l i t y  of t he rapeu t i c  p s y c h i a t r i c  drugs and the  l e g a l  au tho r i za t ion  of 

personnel  ( a f t e r  proper t r a i n i n g )  t o  p re sc r ibe  and/or  t o  d ispense  the  drugs 

on t h e  scene i n  l o c a l  c l i n i c s .  The sub jec t  of  l e g a l  con t ro l  of therapeut ic  

drugs was n o t  a p a r t  of t h i s  comparative l e g a l  survey. The laws i n  t h i s  

f i e l d  a r e  very  complex and a r e  c u r r e n t l y  undergoing cons iderable  change. 

We suggest  t h a t  f u r t h e r  s tudy be given t o  t h i s  matter .  I t  i s  our  under- 

s tanding  t h a t  work i s  going on i n  t h i s  f i e l d  i n  the Of f i ce  of Mental Health 

and t h a t  a l e g a l  survey w i l l  be a p a r t  of t h i s  e f f o r t .  

8. Mental Health Manpower: Legal Controls:  

Close ly  assoc ia ted  wi th  the  above sub jec t  is  the  mat te r  of t r a i n i n g  and 

c e r t i f i c a t i o n  of  mental h e a l t h  p ro fes s iona l  personnel and a u x i l i a r y  manpower. 

P s y c h i a t r i s t s  wi th  f u l l  q u a l i f i c a t i o n s  c l e a r l y  cannot provide a l l  of t he  



services needed in mental health programmes. The integration of mental 

health programmes into general health programmes will demand an expansion 

of training to a much wider group than the current "psychiatric teams" of 

highly trained psychiatrists, clinical psychologists, and psychiatric 

nurses and social workers, all acting the supervision of the psychiatrist. 

The legal issues in this field are of two kinds: (i) those related to 

the certification of the personnel to deal with psychiatric patients; and 

(ii)the legal authorization to prescribe therapeutic drugs. 

The laws in a number of the countries surveyed grant special certifi- 

cation to psychiatrists. Some also certify clinical psychologists. The laws 

of all but one of the jurisdictions studied limit hospitalization-certifi- 

cation authority to physicians. The 1972 law in Alberta, Canada provides 

for such certification by what is called a "therapist" who is specially 

licensed to do so by a newly created board.18 The law does not restrict 

what groups can be licensed, but it is expected that physicians, psycho- 

logists, and psychiatrically trained social workers will be included in 

the licensees. Under the hospitalization law, each involuntary admission 

(and some discharges) must be certified by two "therapists", on of whom 

must be a physician. The law does not give any other pwoers to the licensees 

except these hospitalization and discharge activities. It has been 

pointed out also that for social workers to make an application for an 

involuntary application is not new with this law; it has been provided 

in the Mental Health Act of England and Wales since 1959. However, the 

Alberta law provides that the "therapist" (which is a term implying treat- 

ment capacity) does the clinical examination himself a* gives an opinion 

on the diagnosis of the patient in accordance with the legal requirements 

for admission under the particular provision in question. This is a con- 

siderable extension beyond the English-Welsh practice. 



D. Human Rights in Mental Health 

1. Forms and Labels: Rights of Various Groups: 

In the past is has been considered a sign of progress in the mental 

health legislation of a country when the terms describing mental disorder 

were changed in keeping with more modern psychiatric usage. Much attention 

was given to these changes in the 1955 WHO comparative legal survey. It 

was, in fact, the first matter covered in the report at that time. It 

is important to note, however, that changes in the actual definition of 

the terms were not dealt with. It seemed to be assumed that a change 

of title meant automatically a change in programme and operation. 

A concentration on terminology continued to influence legal reforms 

in later years, most conspicuously in the British Royal Commission Report 

published in 1957. A large portion of the early stages of the Report 

(from page 44 to 65) were taken up with a review of the nomenclature for 

the various mental conditions. Rather obscure differences in terms received 

considerable attention in text and footnotes. Yet, the Commission eventually 

recommended one single term, "mentally disordered", to apply to all types 

of conditions legally intended to be included under the administration 

of the Act. We have noted earlier criticism of the decision to place 

"psychopaths" under the same term and the same system as other mentally ill 

persons. We have also noted the changes of professional attitude and prac- 

tice about placing the mentally retarded in the same category with the men- 

tally ill. The 1959 law provided definitions for each of the new sub- 

categories except one: the broadest term of all, "mental illness", was 

left undefined . 

In legal philosophy, the above matters are called "formalism", or a 

concentration on form to the exclusion of substance. The dialecticism of 

formalism is also shown in its opposite - the attention to lack of form. 

This is also displayed in the 1959 English-Welsh law where the voluntary 

admission law, with its substantive requirements, was abolished and an 

"informal" admission procedure was substituted. However, the very important 

substantive to retain the patient and to change his status to involuntary 

was retained in a later provision of the law. 



Mere changes in terminology and even in definitions, especially 

when the definitions are quite vague, accomplish very little. If the 

conditions of the programme do not change, the new terms soon become as 

stigmatized as the old. 

There is a tendency in mental health programmes to feel that all 

mental health terms carry stigma by their very association with the field. 

An interesting example is the reform legislation referred to earlier in 

Alberta, Canada. It was determined to discard any reference to either 

voluntary or informal admission and to cover only involuntary care. The 

Director of Mental Health Services for the Province described this move 

as follows: "The category of "voluntary patient" has been dropeed with 

the intention of removing an unintentional stigma".19 The classification 

of voluntary patient was referred to as "this unfortunate label", but 

without indication of why the term had become so objectionable. Later it 

was said that th goal of the bill was to place mental health legislation 

in its "rightful place within overall health and welfare laws" and to avoid 

the current "legislative schism" which, it was said, "may be the result of 

the ongoing stigma attached not only to the mentally ill but also to those 

professionals who administer to them". 
20 

In a discussion of terminology for the mentally retarded, the WHO 

Expert Committee on Mental Health indicated that there were four methods 

of classification: (i) legal and administrative; (ii) etiological; 

(iii) psychological; and (iv) clinico-psychological. The only type of 

classification criticized was the first which it was said was most likely 

to lead automatically to a decision as to what action, if any, should be 

taken. 
21 

The Expert Committee at that time cautioned against the temptation to 

"favour" certain special groups, like the retarded, by the enactment of 

special laws. It was pointed out that special laws could lead to over- 

protection and discrimination. Therefore, it was suggested that whatever 

services and facilities were open to other citizens should be open to the 

retarded on the same basis. The placement of retarded persons under guar- 

dianship, with consequent loss of legal competency, should be avoided where 

possible. 



There has been a great deal of objection to "labelling" individuals 

as retarded, or delinquent, or genetically predetermined to be more likely 

to become criminal. These classifications have been attacked as self- 

fulfilling prophesies which can greatly damage the individual and which 

are very difficult to remove at a later time. Yet, these objections seems 

at times to scientists and clinicians to be efforts at avoiding any unplea- 

sant diagnosis or classification, however careful the usage and limited 

its application. 

2. Least Restrictive Alternatives: 

Comprehensive mental health and retardation programmes have reached 

the point in many countries such that a policy of "the least restrictive 

alternative" can be applied to the selection of treatment, rehabilitation 

and habilitation programmes for individuals. Essentially, the policy 

requires that the person always be offered first the type of programme 

which will least restrict the freedom of the individual and least affect 

his status and privileges in the cornunity to continue to work, move 

about, and deal with his affairs. 

Such a policy can be applied by law, as it has been in some law suits 

in the United States of America. It can also be placed in mental health 

legislation in appropriate provisions, as it has in a few jurisdictions. 

However, merely adding it to the law does not help a great deal; the 

concept is not self-executing. Professional personnel working with patients 

and clients will need to be very well trained and their data on community 

and hospital resources will have to be kept constantly up to date in order 

to make the policy work. Knowledge of the full range of options available 

to the individual, as well as a clear picture of what is best for the 

patient-client under his present condition, is essential. Even when the 

policy is added by law to the periodic review at the hospital, its applica- 

tion will require that community personnel, especially social workers, 

participate in the review and suggest available community placements. The 

administrators of the prograunnes will need to build in consultation and 

supervision of referring personnel and an evaluation of their work to be 

assured that genuine efforts are being made to apply the policy. 



3. The Right To Treatment: 

Both the legal and the psychiatric literature of recent years have 

given substantial attention to the idea of a right to treatment. The 

right has, in fact, been incorporated into a number of international 

declarations and statements concerning the rights of handicapped persons, 

the retarded, and the mentally ill. New codes of mental health in many 

countries can be expected to endorse the right in their provisions. 

In a broad sense, the right is applied as a part of the overall 

obligation of governments to provide for the protection of the health of 

their peoples. As it is put in the often-quoted Preamble to the Constitution 

of WHO: "The enjoyment of the highest attainable standard of health is one 

of the fundamental rights of every human being without distinction of race, 

religion, political belief, economic or social condition." 

As most specifically applied in the mental health field, however, the 

right to treatment means that the patient cannot be confined without being 

given a course of treatment which is designed to help him to regain his 

health and his freedom. On this basis, any restriction of the patient is 

unjustified without treatment, except possibly when the patient would be 

dangerous to other people if left at large. Even in the latter situation, 

the strictest application of the concept might require that the individual 

have committed acts of violence toward others and probably be under criminal 

placement (in confinement or on probation or other conditional release in 

order to receive treatment and rehabilitation). 

The difficulty with enforcing by law the right to treatment as 

described above is that, like the previous discussion on alternatives in 

treatment, it is not self-executing. It requires individual evaluation of 

the "adequacy" of the treatment and the treatment plan for the particular 

patient. Also, the logical sanction against non-compliance, as pointed 

out earlier, is discharge of the patient, a legal "remedy" which has the 

opposite clinical effect for the patient who wants and needs treatment. 

It would seem that the best approach to installing an effective right 

to treatment is to move toward the overall improvement of both inpatient 

and outpatient services, in hospital and in the larger community. As 



suggested earlier, the periodic review attached to discharge provisions at 

specific intervals is the most effective means of evaluation and accounta- 

bility for hospital personnel in charge of clinical management of patients. 

4. The Right to Refuse Treatment: 

The other side of the coin to the above discussion is the right to 

refuse treatment. This matter was dealt with earlier, and it was covered 

in the questionnaire survey, to the extent of its application to the require- 

ment of obtaining patient consent (and that of patient's representatives, 

parents, and guardians) for certain therapeutic procedures. It is also 

a part of the concept of voluntariness discussed earlier. 

There is some dilemma here for clinical personnel. On the one hand, 

they favour the handling of all patients as voluntary, similar to other 

hospital medical patients. On the other hand, they prefer to have their 

clinical recommendations carried out for the benefit of the patients. Where the 

patient makes what seems an "unreasonable" objection, or where the patient 

does not seem to understand his condition and the need for the procedure, 

the clinician may seek to impose the treatment against the wishes of the 

patient at that time. If the treatment has beneficial results, the patient 

and his family usually thank the doctor for taking the action. However, 

in certain countries, a concern for human rights, combined with 

public distrust of some procedures, particularly those resulting in 

permanent change such as psychosurgery, requires a more formalized approach 

to legal requirements for justifying treatment to which patients do not 

given their informal consent. When special situations are presented, the 

permission of legal or other review bodies can be sought. If justification 

is presented, the action, or some revision of the actions agreed to in 

the process, may be permitted and the clinical personnel can usually be 

protected from lawsuits and from ethical criticism. 

5. Civil Rights, Mental Illness and the General Law: 

As indicated in the survey, the trend of the law in most countries is 

toward preserving the rights of the mentally ill and mentally retarded, and 

other categories of disorder, such as alcoholic and drug-dependent persons. 



This movement is supported in law and in the legislative halls mainly as 

a part of the civil rights movement. Under this philosophy, any depri- 

vation of rights must be fully and individually justified. The presumption 

must always be applied that the individual is legally competent and entitled 

to the rights and privileges - and obligations - of all other citizens. 

In mental health programmes, the concept has practical importance to 

a greater extent now than in the past because the bulk of the patients 

handled in the system will be living in the community and functioningin 

society. It is best for their own welfare and for their success in treat- 

ment and rehabilitation-habilitation that they retain their legal competency. 

This retention applies not only to the more classical areas of civil rigbts 

such as-voting, but to other competencies and privileges under the general 

law such as the handling of property, automobile driving licenses, profes- 

sional and occupational licenses and certifications, marriage, divorce, 

and child custody. This is not to say that restrictions cannot be placed 

on mentally disturbed persons, or on persons who have been proved unable 

to handle some of these matters. It merely means that each restriction must 

be proved on its merits and limits in scope and time be placed on the restric- 

tions. 

Most of these areas are not covered in the mental health codes; they 

are dealt with in other parts of the law of the various nations. Never- 

theless, mental health personnel should take an interest in these matters and 

should cooperate with patients and with the legal system in preserving 

patient's rights. 

6. The Use of Advocates or Patient's Representatives: 

The protection of patients' rights requires more than legal enact- 

ment, as has been pointed frequently in this report. One of the newer inno- 

vations in this respect is the placement of "advocates" or patient's repre- 

sentatives in mental health programmes to advise patients of their rights 

and to represent their interests in certain situations. These advocates 

can be lawyers, but they need not be. Lawyers can join the matter at the 

necessary state of legal involvement with tribunals and courts, but other 

types of personnel, such as specially trained social workers, nurses, or 

comunity people, can function very effectively in this role. 



Specia l  advocacy p r o j e c t s  have been adopted i n  only a few ju r i s -  

d i c t i o n s .  The f i r s t  prograuune, c a l l e d  a mental hea l th  information se rv i ce ,  

was begun i n  New York S t a t e  i n  t he  mid-1960s. I n  one p a r t  of t he  s t a t e ,  

lawyers were used i n  t h e  programme; i n  another  p a r t ,  s o c i a l  workers were 

employed. I n  gene ra l  h o s p i t a l s  i n  t he  USA, on t h e  o t h e r  hand, t he  

"pa t i en t  r ep resen ta t ives"  tend mainly t o  have had a nursing background. 

I n  t h e  United Kingdom, a s  noted e a r l i e r ,  such a programme has been suggested 

by t h e  National  Associa t ion  f o r  Mental Health which r ecen t ly  opened i ts  

f i r s t  " information and advice cent re"  f o r  p a t i e n t s  a t  Middlewood Hospi ta l ,  

She f f i e ld ,  ~ n g l a n d . ' ~  Such an advocacy programme has  a l s o  been examined 

by t h e  Health Commission i n  New South Wales. The Couunission proposed 

s p e c i f i c a l l y  t h a t  an experimental p i l o t  scheme be developed and evaluated 

over a 12-month per iod .  
23 

Many na t ions  may n o t  f e e l  i t  appropr i a t e  a t  t h e  present  time t o  adopt 

t h i s  s e rv i ce .  It does r e q u i r e  f u r t h e r  manpower which may be not  be ava i l ab le .  

Other needs i n  d i r e c t  mental h e a l t h  s e rv i ces  may take  p r i o r i t y .  The p a t i e n t  

advocates o r  r ep resen ta t ives  can func t ion  b e s t  i n  f a i r l y  comprehensive, 

complex systems where they can he lp  t o  develop o t h e r  opt ions  f o r  p a t i e n t s  

and h e l p  them wi th  l e g a l  problems and personal  complaints which may not  be 

r ece iv ing  proper a t t e n t i o n .  

7. The Search f o r  Knowledge: Experimental Approaches and t h e  Rights of  Subjects: -- 

Treatment methods a r e  f a r  from wholly s a t i s f a c t o r y  i n  the mental hea l th  

f i e l d .  There i s  a need t o  continue t o  search  f o r  new methods of c a r e  and 

t rea tment .  The new methods w i l l  have t o  be t e s t e d  and evaluated.  

The r i g h t s  of sub jec t s  i n  p s y c h i a t r i c  c l i n i c a l  s t u d i e s  need to  be pro- 

t ec t ed .  The e n t i r e  sub jec t  of t he  e t h i c a l  and l e g a l  aspec ts  of medical 

experimentat ion has  received cons iderable  a t t e n t i o n  i n  recent  years .  The 

most wel l  known s e t  of s tandards  i n  t h e  f i e l d  is  the  Declarat ion of Helsinki  

of t h e  World Medical Associat ion,  r e c e n t l y  amended a t  the World Medical 

Assembly i n  Tokyo i n  October 1975. i n  add i t i on  t o  c l a r i f y i n g  c e r t a i n  sub- 

s t a n t i v e  provis ions ,  e s p e c i a l l y  i n  regard t o  elements of informed consent ,  

t h e  WMA adopted a requirement t h a t  a l l  research  proposals  be reviewed by an 

independent e t h i c a l  panel t o  a s su re  p ro t ec t ion  of t he  r i g h t s  and we l f a re  of 

sub jec t s  and t o  a s s u r e  t h a t  t h e  dandards of t h e  Declara t ion  were followed. 



Serious consideration should be given t o  these matters i n  the mental 

health f i e ld .  I t  i s  an area of health care and pract ice  with very thorny 

legal  and e th ica l  problems of application t o  mentally ill and mentally 

retarded pat ients .  How does one obtain the "informed consent" of a mental 

pat ient?  How does an investigator conduct a research project i n  the 

atmosphere of a mental i n s t i t u t i on  with a large population of involuntarily 

committed pat ients?  These a re  matters beyond th i s  current study, but 

they a re  of great importance for  a l l  mental health programmes. 

Within conrmunities, even i n  the most sophisticated of soc ie t ies  with 

high levels  of public education, there i s  a l ingering fear  of the mentally 

ill a s  dangerous, o r  potent ia l ly  dangerous to  others.  There has been an 

increase i n  the incidence of violence i n  some parts of the world. Mental 

health personnel a re  expected t o  t r e a t  the mentally disturbed and a t  the 

same time to  protect the community against the actions of the mentally ill. 

A t  times, t h i s  double obligation is d i f f i c u l t  to  f u l f i l l ,  especially with 

the imperfect predictive tools  of psychiatry. 

The trend of the law i n  the countries surveyed was seen to  be toward 

the requirement of a finding of potent ia l  danger to s e l f  o r  others i n  

order l ega l ly  t o  jus t i fy  involuntary commitment (see Table 10). There was a lso 

an e f fo r t  i n  some countries to encourage the re lease  of pat ients  wbo have 

formerly committed violent  acts ,  but now seem to  be s ign i f ican t ly  improved 

i n  t he i r  mental health. In order to  provide encouragement to personnel to 

recommend release  of such patients,  however, immunity s ta tu tes  have been 

enacted as  protection against  l a t e r  lawsuits. These laws help, of course, 

but no c l in ic ian  wants l a t e r  t o  find that  the pat ients  he o r  she recommended 

fo r  re lease  have brutal ly  k i l l ed  innocent people, o r  committed other vio- 

lence, or acted violent ly  against themselves. The press and other media 

w i l l  c r i t i c i z e  the action despite the legal  immunity. The s i tua t ion  is  

inherent i n  mental health treatment; i t  cannot be avoided without r e t r ea t  

to  the days of the remote asylums. No one wants to  s tep back. Yet, the 

public 's  fears  must be dea l t  with, jus t  as  the i r  support must be sought for  

posit ive progress i n  the treatment of mental i l lness .  More studies of 

violence and the means of treatment and rehabi l i t a t ion  a re  needed i n  a l l  
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Dectior. 10. 

i 
such person i should be placed I I ! under observatior 1 ! 
i n  an asylum. I . 1 . -- ~L . .  ~~. 

'1 medical o f f i c e r  
t o  be s u f f e r i n g  

j 1 4  days) .  I procedure, t o  order  
i temporary o r  prolonged 
1 t reatment  i n  h o s p i t a l .  

from mental ill- I I ness ,  o r  f o r  t h e  
i i publ ic  s a fe ty .  i 

------ ---- --- .~ - . . . . - . ._ _ . i i ~. . .. - *-- - 



- -. - . T~~ - ~ ~~~ ~~ ~ . ~ ~ 

I-- 
Grounds Application 1 Period Other formalit ies I Chawe-of Status 

1 
I 

SENEGAL i I n  case of ex- The parents or ' No longer than 

i Law of 9 July : treme ag i ta t ion  people l iv ing with time necessary 
I or  serious de- the  patient o r  f o r  treatment 

1975. 
: presslon and even the police o r  periodic 

Art.  52' 1 when the pat ient  can get  hold of h i  consultation. 

I refuses medical and take him t o  the/ 
/ treatment. c losest  hospital .  
, _--- ._..._-__ i- - -- . . 

I 
LESOTHO Urgency, when Any adult  may ' 48 hours. 

I responsible bring a patient t o  ! 
i r e l a t i ve  is not the Dis t r ic t  Com- 

Law Of 1963' available.  
I 

sect .  12 (3) (4 ) .  missioner. I f  
absent recom- 

! 
mendation of a 

; medical practi t ion- 
I er .  

I - .  - - - . . -- - 

I 
BRAZIL In te res t  of the  /On one medical 

pat ient  and ce r t i f i c a t e  and a 
Decree No. i public security.  , c e r t i f i c a t e  of 
24,559 of 3 
July 1934. 1 

1 identity.  1 Artic le  14. 1 
--... . .- 

I 

i 
I 

- - - - .. . I . . -. - . .- ---- 
One day. Within 24 hours, the following 

medical superintendent 1 adequate POsSible* procedure. 
must report  the admission ! 

t o  the General Inspector 
of Psychiatry, accompanied! 
by a medical ce r t i f i ca te .  i 

Admission by 
superintendent. 

URUGUAY 1 Insani ty  being a 

Law of August 
8, 1936. 

17120' 

dangerous con- 
d i t i on  f o r  public 
secur i ty  o r  f o r  
pat ient  himself. 

I 



Grounds 1 Application Period m. ~ 

I 

PERU - Emergency or when 
delay in com- Executive 
pleting the ad- 

Decree of 14 
mission formali- 

October 19'*' ties may be pre- 
Sect. 30. Judicial to the 

patient or danger. 
ous for those 
living with him. 

USA - 
Indiana Mentally ill and 

1 dangerous and in 
1 Indiana Code, need of immediate 
1 Ch.9 S7. ;treatment. 1 PublicLaw j 
! 154 of 1974. 1 

I 
Massachusetts Likelihood of 

/serious harm. 
Mass. ~eneral/ 
Laws, ~ h .  123,i 
"32. ! 

(contd. ) 

Other formalities 1 Change of Status 
A- 

Admission by No longer than 1 Within 10 days the When necessary formali- 
superintendent. 10 days. necessary formalities ties have been complied 

I have to be complied with. with. 

I 

Written application 72 hours. 
by health officer, ~ 
police officer, or 
other* individual. i 

I 

!-Application by 

I physician; if not available, by a 
1 police officer. 1 The physician shall 
iexamlne and make 
i necessary deter- 
I mination, unless, 
:because of emer- 
gency and refusal 
of person to sub- 
mit to examination, 
physician may make 
application based 
on facts known at 
time . 

I 
At least one medical I 

I 
I 

certification; report to 
Court within 72 hour 1 
period, Court must act on I 

i 
i 

report within 24 hours. : 

If hearing, must occur ~ I 
I within 10 days. 
I i 
I j 
1 If application is made by ' Person cannot be ad- 

1 
I 

! physician who is desig- 
/ nated by Department of 
/ Mental Health for such 
/ purposes, hospital must 
/ admit immediately. If not 
hospital must conduct ex- 

I amination prior to ad- 
mission, examination by 

, qualified, designated 
physician. 

I mitted under this pro- , 
vision unless first 
given opportunity to 
apply for voluntary 
admission. 

I 
I 





Period Other formalities Change of Status 
1 

I Grounds i Application I 

.- - - . . . . . 
I I -----I 

CANADA 1 -  Where use of -On application of 1 British regular pro- anyone, a magis- 
72 hours. 

FRANCE Iminent danger. Based on a medical ! Notification to the Prefect' Following the usual 
certificate or 1 within 24 hours. ' procedure after noti- 

Law of 30 public notoriety, 1 fication to the 
June 183. 

i 
order of detention Prefect. 
by police officer 

i or mayor. 
- ~.. ~ b -  . ! 

I I 

ROMANIA Urgent cases. By Health Authori- ! Provisional / Within 24 hours of admis- !The usual procedure is I 
ties on the advice /detention. sion, the chief public #I then followed by the 

/ Columbia cedures would in- itrate or Justice 
I volve dangerous can order ad- 
i 
i (contd.) delays. mission. 1 
! 
i- 

.. .. . ~ +. ~~ ~- 

pmJ: 

Decree No.12 of a psychiatrist. 
of 25 Jan. 
1965. 
Section 27. 

.?WITZWT.AND In case of emer- By director of 
gency, when only Mental Hospital on 

Geneva delay can cause presentation of a 
r.aw of 14 prejudice to the medical certificdte. 
March 1931;. pdtient or when j 

prosecutor shall be in- chief publ'ic prosecutor. 
formed; within 5 days of 
admission, communication 
to public prosecutor of 
opinion of medical board. 

The director of Hospital Following the Health 
1 ' must obtain authorization Department's authori- 

of the Health Department zation. 
' within 24 hours. 

i 
:,mended in there is an ob- ! 
lY:9. vious danger for 

j 
i 

\rt.21(3) & public security. ! 1, 

(9). 
In case of emer- i Authorization by 
.:ency, obvious / the Health nepart- , 
,iunger or neglect. ment on presen- 

i / tation of medical 
I 

! 1 certificat,e. - .. , ~ . -... . - _  ._I . ~ , ~ .  ~ ~ . 



i 
1 Grounds Application C Period 
1 IEUE1PJ: - - -- 
! I 

! SwllXEFUND Urgent. acute By hospi ta l  super- i 
/Basel cases, immediate i intendent. 

danger f o r  the 1 Law Of 1961' 
patient and h i s  / I A r t .  10. surroundings. 

1 UNITED Urgent necessity 

i 
j Mental Health 
1 Act of 1959. 
i England and 
i ' §§ 9 Person who is  1 135. 136. 
I mentally d i s -  

ordered is being 
i l l - t r e a t ed ,  o r  
neglected, or is 
l iv ing  alone. 
(1 135) 

Appears t o  be 
mentally d i s -  
ordered i n  a pub- 
l i c  place and i n  
need of immediate 
care and control,  
i n  i n t e r e s t  of 
t ha t  person, or 
f o r  protection of 
others. 

By any re la t ive ,  or 
mental health wel- l fa re  off icer .  based 
upon one medical 
c e r t i f i c a t e .  

72 hours. 

Jus t ice  of the 172 hours. 
Peace can issue a I 

warrant based on 1 
information given 
by mental heal th  
welfare off icer .  

By a police o f f ice r  
can detain  and take 
t o  a place of safe- 
ty ,  o r  t o  mental 
hospital .  

72 hours. 

Other formalit ies 
-- ..- -- -- --- 

Within 48 hours the  legal  When these conditions 
conditions fo r  hospital-  have been f u l f i l l e d .  
i za t ion  have t o  be fu l -  1 
Within'the 72 hours, the 
patient-must be examined 
by another physician. 

Same as  above. 

i 
I f  second physician 
c e r t i f i e s  pat ient ,  the 
hospi ta l izat ion is con- I 
verted i n to  an obser- I 
vat ional  commitment 
under s25 f o r  28 days. 

, 
'Same as  above. 
I 

A place of safety,  t o  be Same as  above. 
examined by a medical I 
pract i t ioner  and t o  be ! 

interviewed by a mental 
welfare off icer ,  t o  make i 
proper arrangements a lso,  
i n  hospital ,  name as  above.; 

I 





Grounds Application Period 1 Other formalities 
lEMRq I .~ . . ~~ .. . 

I - ;  

1 
IRAQ - ;Acute or urgent 'Application by 

; cases. physician in charge 
Draft Law. :of treatment or 

igeneral practitioner 
! [with written agree- 
lment of patient's 
jfamily. 

-- 

FIJI - iExpedient either :Urgency order made 
ifor the welfare !by a magistrate on 

Mental of a person !application of hus- 
Treatment /alleged or sup- /band, wife or 

I Ordinance of posed to be of jrelative, or police 
1940. 1 unsound mind or j of ficer. 

t 
i 

3 days. 

7 days. I Examination within that 
Renewable for \period by registered medical 
another period practitioner. 
of 7 days. 

I Change of Str~tus 
1 I 
1 

- I 
I 1 After 3 days the patlent 

I becomes a "voluntary" i 

/ patient unless there is 
' an applicat.ion to the 1 examining magistrate 
for an order for non- ! 

! 
voluntary treatment. C ~ - 
Following usual pro- 1 
cedure. ! 

j 

1 Section 1) 
Section 20 

JAPAN - 
Mental 

Law 
of 1 May 
1950. 
Art. 29-2. 

Emergency. 

Mentally dis- 
ordered person 
liable to injure 
himself or others. 

By superintendent. 

Commitment by 
Governor of Pre- 
fecture. 

MALAYSIA 

Mental Dis- 
order Ordi- 
nance of 
1952. ' 

Application by hus- 
band, wife, relative 
or police officer. 
Urgency order signed 
by a Magistrate. 

Expedient for the 
welfare of a per- 
son alleged to be 
mentally dis- 
ordered or for 
the publia safety. 

24 hours. 

48 hours. 

7 days. 
Renewable for 
a further 7 
days. 

Reported to chairman of 
board of visitors. 

Examination by Mental 
Examiner. 

a- 

- 
By order of the Gover- 
nor of Prefecture 
following usual pro- 
cedure . 

- 
Examination by a medical 
practitioner. 

The medical practitioner 
may issue an order for 
added 3 months detention 



s o c i e t i e s .  F a i l u r e s  i n  t h i s  a r e a  can lead t o  l e g a l l y  imposed r e s t r i c t i o n s  

and t h e  use of r e s t r a i n t  and involuntary treatment  methods which a l l  personnel 

i n  the  mental hea l th  f i e l d  would not  want t o  see .  It is  i n  the  i n t e r e s t  

of  t h e  e n t i r e  f i e l d  of mental hea l th  t o  dee l  nore e f f e c t i v e l y  wi th  the 

problems of v io lence  i n  our communities and t o  encourage communities and 

community l eade r s  t o  cope wi th  the  problem wi th  humane and wel l  thought out  

methods. 
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