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CONCEPT OF MENTAL RETARDATION.

Mental Retardation 1s a condition that involves most
specialities of medicine and in which there are numerous areas
of intereat to many of the social sciences which are not directly
related to -e@icine. There are many medical syndromes that have
mental retardation as a symptom, even it it is not the most
important element, It is also true to say that Mental Retardation
is one of the important social and medical problem facing the
world today, as far ax human disability is concerned.With the
severe social, emotional, and economic impart it is a condition
that requires the greatest degree of understanding and attemtion
we can give it, Because of the dimability that makes a person
unable to obtain gainful, one can say that mental abnormality is
a significant handicap in the present day seciety.

The criteria of Mental Retardation tends to differ in dife
ferent countries depending on faciors such as tradition, cultural
philosophy (including the degree of tolerance for deviation) ,social
compleéxity, and the availability of services. It follow from this
that no single set of criteria, unless thege are in the vaguest
terma, will find acceptance in all countries at any one peint in
times, Persons with very mild retardation, for example, will often
experience difficulties in an industrial urbam society, but their
retardation may pass unnoticed in a simple agricul tural soclety.
Ditferences in criteria between different cultures will apply parti-
cularly to those often near<-normal ability while there will be closmer
agreement about the more severely handicapped. Therefore, the cri-
terion of Mental Retardation relates not smo much to the individual
and his handicap but also reflects the complexity of the demands
that a society makes upon the individuals, as well as threshold of
its tolerance for deviation.

Yhen we approach a problem of classification and normencla-
ture we are confronted with a very complex and difficult taske The
choice im between legal, etiological, psychomeiric and clinical
consideration, In the opinion of the author the most practical
course is to combine psychometric ,asessment and the concept of
soclial competence with clinical aspects of mental retardation syndrome,
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A good definition is that proposed by the American Association
of Mental Deficiency: 'mental retardation is a sub average
general intellectual functioning which originate during the
developmental period and is associated with impairment of
adaptive behaviour!. 1In this context it would be simpler

to begin to consider mental retardation in the category of
mild, moderate, sewere and profound mental retardation. Along
side this there is need for a gquantitative assegsment of intel-
ligence, For this purpose the 1.Q is used - the range is always
approXximate = mild: =2.0 to =~3.3 standard deviations from the
means of hundred, i.e. I.Qs 50=70; moderate: = 3.3 to =4,3
standard deviation from the mean, l.es I.Qs 33=50; severe : =4,3
to «5,3 =standard deviation from the mean, i.e, I.Q. 20=-35; and
profound: more than 5.3 standard deviation from the mean.

One of several posaible ways of classifying causative
factors is presented in the following tables:-

I. Factors acting before conception,
Genetic: (a) single gene
{b) multifactorial
(c) chromosomal
Other factors.

I1I. Prenatal

Infections = viral, parasites

Chemical influences

Kutritional factors

Physical factors

Immunological (Blood-group incompatibility)
Endocrinological disorders in the mother
Placental disorders

Intra-uterine hypoxia

Other prenatal factors

IXX. Perinatal

Asaphyxia
Birth ihjury
Prematurity

Iv. Postnatal

Infections

Injuriea

Chemical factoras

Nutritional factors

Deprivation factors{e.g. sensory,parenatal or social)

Ve Unknown causes.
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A study of the above table would show that are really

twe primary causes of mentally retardations And probably the
larger of the two is the functiomally retarded. The second
large group are those retarded due to organic causes, These
are pergons who either have a failure of development of the
brain or damage to a normal brain severe enough to prevent the
person functioning in the future at a mantally normal level,

SERVICES FOR THE MENTALLY RETARDED:=

FACTORS AFFECTING PLANNING:

Planning of services and facilities for the mentally

retarded is affected by a wide range of factors and conditionae

The types of services and facilities required will be influenced

by the number of individuals in the various levels of retardatione
mild, moderate, gevere, and profound =« and in age classifications
such as children (pre-achool and school-age) and adults. The availa=
ability of exiating services and facilities for these various levels
as well ag the total nusber of retarded served must be knowa in
order to determine the requircments, For example, the planning area
may contain facilities providing educational services for the mildly
retarded of school-age but no training facilities for the moderately
retarded adults. This will lead to lack of balance in planning,

This planning also needs to be related to other forms of
community planning and to the social and economic trends, reflected
in population growth, shift in age composition, and changes {n land
utilisation and patterns of commercial and industrial growth, The
demand for services and facilities for the retarded may also be
influenced by any shift in the content of programme of other health,
education and welfare agenciess Practical and realistic planning
therefore on the part of governments calls for an understanding of
all potentially influencing factors,

Priorities need to be accorded to the relative needs amongst
the various areas to be served and the establishament of requisite
facilities.

This can be done only against a background knowledge of the
availability of commuhity services such as health, education and
welfare activities; and availability of community support etc.

In order to develop a sound plan for any country, it may
be advisable for the governments to establish a unit within the
health planning division charged with the task of developing a
co~ordinated plan for the services and facilities for the mentally
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retarded. Thias Wcell” will also ensure a better co-ordination
between the activities of the various government agencies and
between the govern ment and the voluntary organizations interested
in the field of mental retardation.

Basic approaches for tackling the various aspects of the
problems of iental retardation have been defined in the more
developed countriess The applicability of atandard methods in use
will have to be assessed in relation to the social, cultural and
economic conditions of the countries in the developing regions,

Out experience in Karachi suggests broad applicability of standard
approaches in education and rehabilitation. The okbly major departure
noticed is in selection of tasks in occupational traiming in which
heavy relisnce has to be placed upon cottage industries,

It may be pertinent at this stage to discuss in some detail
the problems posed by retardation at various age levelns,

(a) PRE=SCHOOL CHILDREN.

The first problem in this age-group is that of initial
e(aluation. A local hospital would be the most logical for a centre
of this kind as it would be associated in the public mind as the
natural source of advice; at the same time it would be easier to
mobilige the gervices of paediatricians, neurologists, psychologists,
and psychiatrists who would be already working at these hospitalse

Guidance and support to the family can also be provided from
these centrea, In view of the lack of facilities for residential
care a large number of children can thus be kept at home,

Physical therapy, which is also required in a number of re-
tarded because of the frequently associated neurclogical deficits,
can be provided in these hospitalse

(b) SCHOOL AGE CHILDREN.

The first problem ias again one of assessing the degree of
retardatione It is essential that the school prpgramme in these
countries obtain the services of psychologists who could provide
the necessary teating wvherever the teacher feels the need for
further assessment,

Children of school age with a mild degree of retardation
often languish in the same class having been outstripped by their
more competitive and intelligent colleaguea, Later on these children
are either reject by the achool or withdrawn by the disgusted parents,
They therefore, form the reservoir from which juvenile delimquents
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delinquents are derived. One effective and relatively
inexpensive method of dealing with this problem would be
the estisblishment of special clasees for the retarded in
each achool,.

Day programmes are required for those children of
school age wha cannot be retained in the special classes.
By using day facilities, parents obtain some relief from
the 24 hours task of care, and, through participation in
parent counselling of such facilities, can obtain a better unders
standing of the problems of the retarded, Thus day facilities
make it possible to keep retarded at home and in the commnnity
The number of programmes of this kind in the developing country
are very few indeed, while the requirements are tremendous, This
would inevitably lead to the problems of staffing these programmes.
Staff training facilities need to be eatablished. Perhaps the
curriculum for such teachers will have to be modified along prag-
matic lines, For the succezs of these programmes it is essential
that the gervices should be freely available even to the less
prosperous groups of the population.

A sheltered workshop will provide many henefits to the
retarded pergon, his family, and his community,

Residential institutions with programses of educational
trajaing, personal care and sheltered workshop, have a long
history of service to the mentally retarded., They have changed
from being largely custodial institutions to dynamic facilities
for broad programmes, These include services for the severely
retarded and the totally dependent as well as services for the
retarded who cannot be maintained in the home or community bhecause
of emotional or behavioral problems . Regidential facilitiea alaso
meet the need of a community unable to support financially the
servicea required by the retarded, or vhere placement in foster-
homes is impractical or inadequate, In the developing countries
the expectation that large numbers of resident facilities would
be built in perhaps optimistic and the chances of their degenerat~
ing into custodial institutions are great. Attempts should there-
fore be made to keep the number of such lnstitutions to a minimum
and it is possible with modern drugs to be able to do =mo.

The prime need for the adult retardate is met by a shel-
tered workshop, This includes a programme which consists of:

1) work evaluation
ii) work adjustment trainjing
1ii)} occupational traimine
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iv) trangitional or extended employment which is
carried out under supervision of personnel
qualified to direct these activities.

There are certain advantages in providing the mentally
retarded with sheltered workshop services in programmes which
include other handicapped individuals, For aome of the mentally
retarded, such a programme can permit boarder apportunities for
socialization and widen the range of job contract that can be
fulfilled, These benefits can be realised, however, only if the
staff of the multipurpose workshop recognises the special need
of the retarded, particularly the longer training time frequentiy
required. The other advantage of a combined sheltered workshop
would lie in the econcomy of providing sheltered workshops for Jif-
ferent varieties of handicapped. This will prevent the duplica=-
tion of mervices and facilities.

In additiom to the services defined above many supple=-
mentary services are essential for the care of retarded, Generally
speaking, these services are componenis of general community services
available to the retarded and his family, as they are to any other
iﬂdividual or group within the community, Among these services are:
preventive medical services, public health, nursing, case work,
coungelling, fosterhome care, incoms-maintenance services and
insurance schemes, legal aid service and many others. B8ince these
services are available in the developed countries to the total
community they do not constitute a problem, But in the developing
countries the services of this kind are practically non=existent
and depending on the enthusiasm of the organization that has the
resource and the fimamcial gupport, these services have to be
developed even for the speecific purpose of that orgenigation. There-
fore, these countries will have to evolve a system by which these
services are made available to the mentally retarded,

REHABILITATION.

The success of any rehabilitation programme would eventually
be reflected in the total number of persons gainfully employed.
Preparing the retarded youth for job placement is an extensive
undertaking both in terms of time and subject matter, The prew
paration begins in the child's pre=school years where the family
and community can exert a critical influence on hia intellectual
and personality development, It is during the child's school years



EM/GR .MTG .MH ML . /7

page 7
that he is introduced to the complex elements in occupational
adjustment, Throughout the school years, preparation for employ-
ment should be considered as one of the several measured objective
in curriculum building. It is here that the role of counselling
has to be accepted as an integral part of the total programme of
education and vocational preparation of retarded adolescents,
Effective counselling and gpidance can come through formal and
informal contacts with students and thus all persons engaged
in the education and rehabilitation of the mentally retarded have
some degree of counselling responsibility, In most of the develop=
ing countries no counselling services of any kind are available nor
is this considered one of the esgential occupations necessary for
community development, A= a first step, therefore, thesge countries
need to develop a training programme for counsellors,

The most important hurdle, of course, is presented by the
prevalence of unemployment in most of the developing countries, Job
opportunities are scarce and the rate of unemployment very high.
The employers are therefore, understandably relunctant, even if
they are not totally oppomsed, to the idea of employing a retarded
or a handicapped person. 4n important task, therefore, of the
government as well as the mocial agencies responsible for the
mentally retarded in addition to or sometimes in place of the
non-handicapped persons.

PREVENTION.

The ansver to the problem of occurance of mental retardae
tion is research to find ways of prevention. This must include
all sciences related to retardation. Research in such areas is at
present, producing remarkable and fascinating results, and its base
in recent yeoars has accelerated phenomenally., Continuing progress
can be expected from the greater increase in effort. Over the past
25 years the research in mental retardation has been remarkable,
Many new syndromes have been degcribed, and many have rssponded to
researchs Since the problem of prevention is related to both
prénatal and perinatal period it would be profitable to devote some
attention to the problem associated with these two periods.

1) Preconcepiional and Interconceptinonal period.

A good standard of bealth through out ciiildhoody adolescent
adult life, and pregnancy is necesgsary for & auccessful reproduction.
The physical and mental health of mother, her history of immunisation
and infectious diseases, her education, all influence perinatal
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mortality and morbidity. Mal-nutrition and severe anaemia
influences the course and outcome of pregnancy, effect fetal
growth and birth weight, and in many develeping countries iron
deficiency anaemia is common among young girle anid specially
womon of child bearing age. Repeated pregnancies may also
aggravate the nutritional state resulting in infanta of low
birth weight with severe early iron deficiency.

2) Pregznaucy.

ite effvet of genetic factors on conception is gemerally
known but the actual cause of the mutation of genes and chromo=
somal aberrations are not eamily explained, Some indication is
avajilable that maternal age is related to one of the many chromo-
somal abnnormalities f.e, monogliem, Similarly there are many drugs
which are known to e¢ffect or damage the fetus in some ways, The
indiscriminate use of drugs and traditional remidies of unspecified
composition in developing countries could alse produce a hazard,
The problem ies not one of the drugs being administered to women as
it is of the administration of drugs to women who become pregnant

while under treatment,

Rubella in the early weeks of pregnancy is an established
cause of damage to the fetus, With potent vaccine now introduced
rubella could become a preventable disease, In the same manner
radiation is known to produce damage to the fetus, Needless to
say a careful use of X-ray will reduce this potential hazard. Acute
infectious diseases of which the most important in developing
countries are: infectious hepatitis, small pox, tuberculogis, malaria,
syphilis and shisto somiasis, Rhesus incompatibility and prema-
turity are also now conditions which are amenable to treatment
provided sufficient midwifery services are available, Premature
labour is on the whole poorly understood, It is associated with
low Bocio economic status and with maternal infe#tion, Again the
influence on fetal outcome that are well known to arise or become
manifest during labour have received much attention. They include
mechanical factors such as disproportion, unable lie, malpresentation,
cord prolapse, prolonged labour, and trauwmatic delivery,

3) The Neonatal Period,

The course of the firat few days of life is largely pre-
determined by heriditary factors, the maternal environment,and
the effect of labour. Most of the neo-natal problems appears
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within 24 hours of birth when maximum observation and care is needed.
In most developed countries early nec-patal death rates below 10 per
thousand have been achieved. Minkowski states that ia China neo=
natal mortality rate has fallen from 1,9%% in 1957 to 0.75% in 1964,
This will emphasise not only the importance of proper c¢ars but also
encoutrage the belief that it is not outside the realm of possibility
given the will and determinatione.

The question of long term megquelae of perinatal complications
and of the contribution that perinatal conditions make to developmental
and mental defect of childhood is difficult and complex, But it is
known that mental retardation, cerebral palsy, delayed motor develop-
ment, reading and learning disordersy and other school and behaviour
problems are reported to be associated with long standing fetal hypoxia
associated with eclampsia and knotted cord which leads to brain damage.
It is also known that birth rate of less than 2000 G is likely to
produce more retardaticn, and spastic diplegia eccura almoat exclusively
in children who are born very prematurely and who weigh 1300G or less
at birth.

The key to the problem of prevention of those causes of mental
retardation that are amenable to reduction in the present state of
knowledge lies in planning and organising integrated health services
for the expectant mother and her child in order to provide continuity
of care, It is also necessary to increase the cooperation between
doctors, midwives, nurses, paediatricians and public health authori-
ties in planning supervising and evaluating the quality of medical
care that is actually delivered to the community,

THE LAW AND THE MENTALLY RETARDED.

In most developed countries the laws regarding the right and
previledges and affording protection to the mentally retarded are
part of the mental health acts of the various countriess Omn the
other hand very few of the Third world countries have any legisla-
tion that relates to the mentally retarded although the retarded
and their families have atleast a eame needs, This also provides
them a unique opportunity of aveiding and repeating the well meaning
errors in the development of services for the mentally retarded that
have been made in most advanced countries, such as segregation,
(often in isolated places), of the retarded persons: the failure to
pay sufficient attention to the cureial need for training of good
personnel; or the tendency to over emphasise the medical aspects
of care instead of developing and activating a multi-disciplinary
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approach with due emphasis on training, general and vocational
education, occupatiSnal day centre, sheltered workshop, planned
liesure time activities as well as on medical treatment,

CONCLUSION.

There is general agreement now that although the amount of
mental retardation does not vary from one country to another, case
finding and the smount of mental retardation coming to the attention
to the public health authorities is increasing in most countries,
mainly because of their changing social structure. This is certainly
the situation in the EMRO regions In most couniries the joint family
system and the extended family which could take care of most of the
mental retardation except the most severe is changing to a nuclear
pattern. People are moving from the farms into the urban industrial
areas, for both these reasons the amount of illnemss seems to be
increasing becaugse it comes to the attention of the public¢ health
authoritieg more readily, The other cause of increase of probie-
surrounding mental retardation is that, owing to the advances made
in medical and social care, the geverely mentally retarded have a
higher expectation of life than was formerly possible and the dura-
tion of care health has therefore to be extended, This preoblem is
further complicated by the lack of awareness in the population about
mental retardation and the unavailability of facilitiea for the
diagnosis and guidance of management of such casess It is therefore
jmperative that the countries ¢of the Region should attempt developw
ment of basic elemente of services for the mentally retarded which
must keep pace with general economic and social development., The
success of these afforts would be directly related to the degree to
which these afforts and the solutions that are envisaged reflect the
local situation, be they in the area of causes, recognition of the

condition or its managementg,
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IMPORTANT NOTE

This draft document represents the first step in the process under-
taken by WHO of preparing a publication based on an international survey of
mental health legislation and including recommendations and suggestions for
the assessment and improvement of such legislation. Several stages in the
review mechanism have still to be carried out: by a specially convened
working group; by the Expert Advisory Panel on Mental Health; and within
the WHO Secretariat. National authorities will also be consulted when
necessary concerning the accuracy of data presented. A number of modifica-
tions and additions are therefore likely to be incorporated in the final

version.

This document is being circulated in limited numbers, primarily to
invite comment and suggestions for necessary changes. Since it is not a
definitive WHO statement, it should be neither quoted from nor distributed

nor duplicated in whole or in part iIn its present form.

It is planned to finalize the document in the next few months,
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HARMONIZING MENTAL HEALTH LEGISLATION AND PROGRAMME OBJECTIVES:

AN INTERNATIONAL SURVEY

Introducticon

It has long been known that there is a dynamic relationship between
concepts of mental illness, the treatment of the mentally ill, and the
law, Sccial systems, through the laws, set boundaries of acceptable bhe-
haviour and define the categories of fully accountable, or mentally
competent, personhcod entitled to take an active part in the social,
economic, and political life of the community. Those peocple found to
fall outside these boundaries and definitions are generally considered
mentally incompetent or “insane". Treatment programmes are also legally
related in that they are often controlled by laws on admission and dis-
charge, or on the use of treatment methods or therapeutic drugs, and
when psychiatric services are a part of social programmes for the sick

and the handicapped.

The World Health Organizationis aware of the importance of mental
health legislation in the overall mental health programmes of member
states. Expert Committees in Mental Health over the past 25 years
have called attention to the need to give attention to legal matters in
various fields of mental health including mental hospitalization, the
development of community-based mental health services, mental retardation

programmes, alcoholism, drug dependency, and socizl psychiatry.



I. Methods of the study

Initial planning for this study began with a consultation on mental
health legislation called by the Office of Mental Health and convened in
Geneva from 26 July to 1 August 1972. The group included Dr J.V. Ash-
burner of Australia, who had been a memher of the Expert Committee on
Mental Health in 1955, Dr P.A, Baan of the Netherlands, Dr E.F.B. Foster
of Ghana, Dr P. Ratanakorn of Thailand, Dr C, Leory of France, Mrs R.H.
Lowenstein of the United States of America, Dr H.R. Rollin of England,
and Mr G. di Gennaro of Italy. Working with the group were staff members
from the Office of Mental Health including Dr E.L. Margetts, who was
secretary to the group, Mrs J. Moser, Dr R.W. Shapirc, Dr F.R., Hassler,
and Dr N. Sartorius. Also attending the meetings was Dr T.A. Lambo, at that time

Assistant Director-General of WHO, and now Deputy Director-General.

Background papers were prepared by Dr Ashburner and by Dr Margetts
for the meeting and as a result of the consultation further work on
review of the laws and on the preparaticn of preliminary guidelines con-

tinued over the next year.

It was decided in 1975 that a more intensive effort should be
launched with a more systematic analysis of the existing mental health
legislation of the world,

A contract was negotiated with the National Institute
of Mental Health of the United States to support the effort, with staff
contrihution and facilities supplied by WHO frem the Office of Mental
Health (Headquarters), Regional Offices and the Health Legislation Unit

(Headquarters).

A questicnnaire was drafted by the Office of Mental Health in collabora-
tion with Regional Offices. English, French and Spanish versions were produced.
The information sought in the questionnaire (copy attached) was in the following

areas:



(i) mental health legislation currently in force, with copies

of statutes and regulations where available;

{i1) subJject areas of law were access to voluntary and involuntary
treatment, rights o patients, appeal procedures, inspection of and
standards for mental health facilities, and administration of

mental health services;

(iii) evaluation of the measures for protection of the rights and
welfare of patients in such areas as prevention of improper use of

involuntary commitment, exploltation of patient labour, etc.;

(iv) evalﬁation of the operation of the legal provisions in

force;

(v) special or separate legislation for mentally retardation,

alcoholism, drug dependency, and sexual deviancy;

{(vi) provisions forbidding, limiting, or regulating certain modes
of treatment such as electroshock therapy, psychosurgery, and the

practice of traditional or folk medicine;

(vii} provisions concerning special licensing of mental health

personnel;

(viii) the degree of understanding of the mental health legislaticn

by wvarious groups in the country:;

(ix) desire for change in the law by various groups in the

country;

(x) education and training programmes in mental health law for

variocus groups in the country;

(x1i} relevance and operational functioning of mental health laws

in regard to mental health programmes.



The questionnaire was circulated and completed by 65 respondents in

45 countries. The respondents were drawn from the following groups.

(i) Members ofthe WHO Expert Advisory Panel on Mental Health. The Director-

General has the authority to establish expert advisory panels on any subject
and since 1948 over 40 such panels have been created, Panel members are
selected by the Director-General after consultation with the national adminis-
trations concerned. Panel members serve on a personal basis and are not
expected to represent their country officially. They receive no remuneration
and may make suggestions or furnish information on their own initiative and
may also be consulted by correspondence. Members ofWHO Expert Committees are

also drawn from these panels.

The Expert Advisory Panel on Mental Health has about 100 members drawn
from 50 countries, The majority are psychiatrists and many occupy senior
positions of responsibility in mental health services of their countries.

A smaller number are non-psychiatrists - sociologists and psychologists,

for example, Together the membership represents a very wide range of expertise
and experience in the field of mental health care. A number ofmembers have
been personally involved in the assessment and drafting of national mental

health legislation,

This group was responsible for completion of the largest number of ques-

tionnaires (47 from 33 countries).

(ii) WHO Representatives. In many countries {particularly those in which

there is a significant level of technical cooperation and assistance) there is

a resident WHO representative. In some cases such a representative may be



responsible for a group of neighbouring countries. The WHO Representative is
a member of the staff of the Regional Office and reports directly to the
Regional Director. He may he described as a sort of WHO 'chargé d'affaires'
who keeps in close touch with the health authorities of the country to which
he is assigned and keeps the Regional Director informed of any special health
problems in the country. In order to complete the questionnaire, therefore,
the representatives had access to national health authorities and mental health

experts within the country concerned.

Seven questionnaires from 7 countries were completed by WHO Representatives.

(iii) Representatives of national mental health associations. A smaller

number of questionnaires (3 from 3 countries) were completed ty national mental
health associations. Lay members familiar with their associations' policy in

the field of legislation were responsible for completing the questionnaires.

(iv) Authorities selected by WHO Regional Offices. In a few countries,

in which Expert Advisory Panel members were not available, Regional Offices
made contact with experienced psychiatrists, who were asked to complee ques-

tionniares (8 from 8 countries).



Collaboration and consultation was sought from various organizations
including the United Nations (Division of Social Development) the Council
of Europe, the International Commission of Jurists, the World Psychiatrie

Association, and the Internaticnal Labour Office,

The review of the mental bealth legislation was conducted by
utilizing the statutory and regulatory materials supplied by the respon-
dents to the guestionnaire, by examination of the laws published in the

International Digest of Health Legislation, and by analysis of the

collections of national legislation in the Law Libraries of the United
Nations and the International Labour Organization in Geneva. The re-
search staff also reviewed comprehensively the WHC documents and reports
and the available literature on the cperations of the mental health laws
and mental health service programmes in the countries selected for re-

view,

The total number of countries included in the comparative legal
survey was 28, Of these, 28 were classified as operating under a formal
legislative system. The remalinder, all develpping countries, were
classified as functioning under informal systems with no specific
legislation covering matters of mental health treatment and hospital-

ization., Selection was made to include countries of varying population size,
level of socio-economic development, political systems, structure and history
{e.g., era of independence), cultural background, pattern of health services
and development of mental health care. At least two countrieswere included

in the survey from each region of the World Health Organization., The coun-

tries included, by region, were as fcllows:

African Regicn: Benin, Ghana, Lesotho, Nigeria, Rwanda, Senegal.

American Region: Brazil, Canada, Costa Rica, Peru, Uruguay, United

States of America,

Fastern Mediterranean: Bahrain, Cyprus, Democratlc Yemen, Egypt,

Iraq, Iran, Jordan, Kuwalt, Saudi Arabia, Sudan, Syria, Qatar,

Yemen Arab Republic.



European Region: Denmark, France, Norway, Poland, Romania,

Switzerland, United Kingdom.

South East Asian Region: India, Thailand.

Western Pacific Region: Australia, Fiji, Japan, Malaysia.

In federated countries it was not practicable to include an analysis
of the law in every state, province, or cantcn. Therefore, the decision
was made to include an analysis of 2 states in each federal country. An
effort was made to select twe jurisdiections of different characteristics
and in different geographic sections of the country., Some general
observations are included about these countries as a whole in some
sections of the Report. Also, the Report contains a separate discussion
of important legal and constitutional matters in federated states in

regard to the development of mental health services.

The above listing of countries displays some imbalance in coverage
which should be explained. The heaviest concentration of countries
surveyed (13) was in the Eastern Mediterranean Region. This was due to
selecting that area for a special project on developing countries (Part
III, Secticn F). Cooperation in this special project from the Regional
Office of WHO and from countries in that area was excellent and
enthusiastic, We therefore included in our review an analysis of every
country in that Region from which gquesticonnaires or other materials

were received.

In four of the Regions, the coverage is close to equal with slight
differences reflecting the number of member countries in the Region,
The only Region with a iimited coverage is South East Asia. This 1s
due largely to the fact that South East Asia has a relatively smaller
number of countries and responses to the questionnaire were received

only from the two ccuntries surveyed, India and Thailand,



II. Historical and contemporary perspective

A. Historical review

The Early Centuries:

In the early history of man, autherity and power resed in the hands of
families and tribes. Those unfortunate people who were unable to
contribute tc the needs of the group in hunting or farming, or in heavy
domestic work, were disposed of or abandoned. The legal codes which
collected and preserved tribal custom such as the Code of Hammurabi
about 1700 B.C. indicated that head of families could be expected to
kill their deformed or demented childrenl. This principle was con-

firmed in later codifications down to the Code of Justinian in 529 A,D.

In later centuries, mental illness was usually attributed to magical
or religious origins, particularly where the individuals exhibited
bizarre symptoms of hallucination or dilusion, or acted in a violent,
excited manner. It was these people also who came to the attention of
public authorities or the law. They were not considered sick and were

not dealt with by physicianse.

It was the attribution of religious powers or possession by evil
spirits which in the Middle Ages made these socleties fear the mentally
111, They became the concern of witch dectors and exoreists., Many of
the mentally 111 were horribly tortured and killed, One of the great
physicians of the period, Johann Weyer, fought vigorously against the
condemnation and brutal execution of witches, most of them women, when
there was no evidence that they had caused harm to anyone. He argued
that a distinction should be drawn between the "perfect will"™ of the
sane man and the corrupted will of a person cut of his senses. Weyer

was pleading essentially for the innocence of the mentally ill.

The first special institutions for the care and treatment of the
mentally disordered were developed in the Islamic countries, in Fez about
the year 700, in Baghdad in 705, Cairo in 800 and Damascus and Aleppo in

1270. In Europe, 2 few institutions weve opened in the Middle Ages, but
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most of the so—called "furiously mad" could be found in the jails and
prisons, the workhouses and poorhouses of every country in the 1800s.
Practically any oddity of speech or behaviour was enough to provoke fear

of these creatures so that most of them were in chains,

In the growingtowns of sixteenth and seventeenth century Europe,
the insane (along with beggars, vagrants and the destitute) were regarded
as a threat to public order and custodial institutions were established,
primarily as instruments of sccial control with little or no therapeutic
function. To the extent that the legal systems noticed the mentally ill during
these centuries 1t was to protect society from the insane rather than
to offer ald or treatment tc these marked people. If the individual
became mentally 1ll in adult life and had land or other possessions, the
law was used only to dispose of his or her property, often placing all
or part of it in the hands of the sovereign. The legally adjudicated
incompetent, stripped of possessions and any claim to protection of the
law, was cast out of soclety, and, if considered at all dangerous, was
locked into a room or stzll in a private house or placed in a cagej.
The subnormal or retarded, if they reached adulthood, might be allowed
to wander as idlers or vagrants eking out a bare existence as beggars
along with other severely handicapped people who were disposed of in

much the same way,

Humanitarian Effortis:

It was in 1792 that Philippe Pinel struck the chains from the in-

4 s .
sane at Bic&tre . He did the same at Salpétriere in 1795. These actions

were conceived in the spirit of the French Revolution, of which Pinel was
a committed supporter. He urged that the mental hospital be used as a place
of refuge and moral treatment and education with humane care for all patients.

He would allow the use of the strait-jacket for temporary control, but only

on the specific order of a ph&sician.

Pinel and his student, Csquirol, were convinced of the need to
separate the insane patients from their families and society, Pinel's

famcus treatise on mental iliness was entitled Traite medico-philosophique

sur 1'Aliénation Mentale, thus beginning the identification of the in-

sane as "alienated" from normal social contact.
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Esquirel was a brilliant teacher and writer who trained many
physicians from France and cther countries. He was the primary psychiatric
consultant in the drafting of the French law on mental health adminis-
tration and hospitalization in 1838, The law became the model for simi-
lar legislation in Switzerland, England, Norway, Egypt, and Greece, as

well as in the Prench colonies of Africa andl Indochina. Though

significantly amended over the years, the Esquirol-designed law of 1838
is still the fundamental legislation in mental health in France. The
French psychlatrists of the nineteenth century, from Pinel to Morel,
were also the founders of forensic psychiatry, especially the study of

the relationship between mental illness and criminal conduct.

The Asylums:

Insane asylums were developed throughout France under the 1838
legislation and throughout England and Wales under the County Asylum Act
of 1808. Kathleen Jones asserts that the importance of this Act lay in
its identification of care and treatment as a public responsibility and
with the "attempt to deal with the root cause --insanity-- rather than
with the symptoms of anti-social behaviour"B. As we will see later,
modern mental health legislation In some countries has returned to an

emphasis on anti-social behaviocur --dangerousness to others-- as the

primary legal justification for any loss of liberty by the mentally ill.

In the asylum era, these large instlitutions, usually bullt in
remote areas away from towns or cities, probably did give more humane
care to the severely deranged than had ever been known before. Similar
institutions were develeoped for the mentally retarded or feebleminded,
but many were desighated as schools in order to call attention to their
efforts to educate and train the less severely retarded and physically
handicapped. The first such schools were established in Abendberg,
Switzerland and in Berlin, Germany in 1842, The first school for the

feebleminded in America was opened in 1848 in Massachusetts.
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The Commitment Laws:

About the middle of the nineteenth century, evidence of worsening
conditions in the overcrowded, poorly maintained insane asylums was
brought to public attention by social reformers and by writers of
sensational, highly popular novels. Both the reformers and the writers
pointed out the ease with which people could be hospitalized and the
great difficulty of getting them out.

Mrs E.P.W. Packard, one of the most active of the reformers in the
United States, had been placed in an asylum in Illinois by her husband
under a law providing that "married women and children" could be admitted
to a mental institution on the medical judgement of the superintendent

upon the application of the husband or the parent or guardian respectively6.

Up to 1848 there was no single law concerning the management of the
insane asylums in Great Britain. It was public distrust of the adminis-
tration of the institutions which caused the British Parliament to pass
the Lunatics Act of 1BUB which empowered a Lunaties Commission to conduct
investigations of conditions in the asylums and to receive periodic re-
ports from the superintendents on each patient under their care. The
situation improved, but in the 1860s and 1870s there were further public
disclosures and another expose novel, Hard Cash, by Charles Reade. In
1884, an English woman, Mrs Georgiana Weldon, after an attempt by her
husband to have her inveluntarily admitted to a private asylum, conducted
a widespread campaign similar to that of Mrs Packard in Amerlca. She
brought an action for false and wrongful commitment against the physician
who had certified her as insane, won her case, and was awarded damages,
The Jjudge in the case observed that he was astonished at the way in
which a person could be confined te an asylum cn the statement of any-
body, providing certain proprieties were met. He concluded that it was

"positively shocking that such a state of things could exist"7.

Through the efforts of Mrs Packard and Mrs Weldon and other re-
formers in other countries, the legislatures enacted laws to control
admissions and discharge from the mental institutions. These laws were
essentlally designed to prevent the wrongful confinement of the sane, not

to improve conditions for the mentally disordered, The criminal law was
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used as the model for the new reform legislation. Thus, lunaties and
the feebleminded were "arrested" in the community and brought before the
courts by the police, often in leg-chains or chest-arm restraints, and
"oharged" under the law. After a finding of insanity, they were in-
voluntarily "committed" to the state-operated Institutions on an order
of indefinite confinement until lifted by the court. No one in the
general public or among the professionals operating the asylums expected

many of these people ever to see freedom again,

The Early Twentieth Century:

Neither the humane reform movements nor the commitment laws of the
nineteenth century stemmed the tide of overcrowding in the asylums of
the industrial countries during the remainder of the century, nor in the
first four decades of the twentieth century up to World War II, Never-
Ftheless, treatment and patient management methods were improving during
the 1930s and 1940s. More patients, even among the most severely dis-
turbed, were being discharged or allowed to return home as improved or
in remission. With evidence of at least some successful treatment in the
hospitals, more patients were beginning to present themselves for
voluntary treatment. The social stigma of mental illness was still very
strong, but there now seemed to be hope where for so many centuriles

there had been only despair and fear.

The Countries of Asia, Africa and South America:

The picture drawn above is somewhat restricted, being based primarily
on the history of Europe and North America. Parallel strands of development
of concept and practice in mental health existed in India, China and Africa
(although in the latter case documentation is lacking). Comprehensive psy-
chiatric history has yet to be written concerning these vast areas of the
world. Up to only a few decades ago, it was seriously believed by mental
health professionals from the industrialized countries that severe mental
illness such as schizophrenia did nct exist in Central Africa, South America
beyond the coastal cities, or among the peoples of the islands in the South-
West Pacific. It seems clear now that mental illness is ubiquitous throughout
human societies on this earth and is merely hidden from professional view by

different cultures at different stages in their development. As was concluded
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by the WHO Expert @mmittee on Mental Health in 1975:

"Well conducted epidemiological studies in
several parts of the world have shown no
fundamental differences either in range cof
mental disorders that occur, or in the
prevalence of seriocusly Incapacitating
mental illness. These studies indicate
that such seriously incapacitating mental
disorders are likely to occur in at least
1% of the population at any one time or

at least 10% of the population at some

time in their lives. In the developing
countries, as elsewhere, the major
functional psychoses {schizophrenia and
affective disorders) constitute a large
part of such sericus disorders, and, in
addition, mental disordered secondary to
infeetious illnesses and other organic

8
pathology are relatively common" .

In the rural areas of developing countries, remote from the few psy-
chiatric services, mental illness goes untreated and only the most severe
cases with bizarre symptoms or behaviour are noticed. Treatment by traditional
practitioners is still found in many areas. Traditional systems are pluralistic,
vary widely in their scope, practice and effectiveness. In some areas their
positive contribution to mental health care is well established. In the urban
areas of the developing countries, with the disruption of extended family
ties, with rapid social change and unemployment, the problems ¢f mental
disorder are greatly aggravated., There are not nearly enough psychiatric
services or personnel in any of these countries, and those which do exist ar e
often centred primarily on large, custodial mental hespitals, which are
unable to undertake diagnosis, treatment or follow up at the community level,
New stratepies are being developed to provide mental health care in the deve-
loping countries. The principles of decentralization of services and inte-
gration with general health services is now widely accepted and the WHO
Expert Committee referred to above advocated the provision of "basic mental

health care" by primary health workers and the development of collaboration
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with non-medicad community agencies, such as the police, religious leaders

and local associations.

Mentalhealth law, itself untried and undeveloped in many of these coun-
tries, will be needed to play a role in mobilizing the resources and direct-
ing the persomnmel to deal effectively with mental illness, one of the

developing world's most serious health problems.
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B. International Survey of 1955

The Review of Hospitalization Laws:

In 1955, WHO published in the International Digest of Health Legis-

lation a comparative survey of the mental hospitalization legislation of
a number of countries of the world, the first such international survey
ever compiledg. The effort was suggested by the WHO Expert Committee on
Mental Health in its Third Report in 195310. A circular letter was sent
in early 1953 to member countries requesting copies of mental health
legislation, Information was received from 40 governments, These
materials, and other laws and regulations published in the Digest, along
with an extensive review of available literature, were used to produce

the analysis, Laws of 37 countries were listed in the publication,

The Expert Committee Report:

The next Report of the Expert Committee in Mental Health was de-
voted to the subject of mental health legislationll. First produced in
mimeographed form in 1954, it was printed in 1955, Thus, in the same
year, a legal survey of unprecedented international scope and a unique

psychiatric commentary on the law were forthcoming from WHO.

In this section we will review briefly the findings and conclusions

of the two documents.

Ma jor Features of the Laws:

The 1955 legal survey indicated that the law in many of the
countries which had previously been designed primarily to protect
socliety from the patients was beginning to change in the direction of
simplified methods of admission and discharge enabling patients to re-

celve treatment earlier.

Considerable attention was given to changes in terminclogy. Words
such as "insane" and "lunatic" were being replaced with "mental 1llness"
and "mental disease” in English-speaking countries. In France, still
functioning under the Law of 1838 which used the term "alienés", the
survey called attention to a Ministry of Health Circular of 1948 which
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referred to "malades mentaux". In the Spanish-speaking countries of
South America and in Mexico, the newer term was found to be "enfermos

mentales".

Along the same lines, the moderm legislation was abandoning
reference to "lunatic asylum" and replacing it with "mental hospital"
and "psyehiatric hospital". There was also a movement away from
"commitment" because of its criminal connotation and toward "admlssion"
or "reception" in English-speaking countries, "admission" or "placement"
in France, "ingresso" in Mexico, "internagZo" in Brazil, "aufnahme" in

Germany, and "intagning" in Sweden.

One of the most important trends in the hospitalization procedures
was found to be the enactment of voluntary admission laws, It was
asserted that admission upder such procedures then constituted the high-
est percentage of categories of hospitalization in several countries.,
Mcreover, it was said that even in some countries without a legal
provision for such admissions it had become "a common practice"le. The
only statistics cited on voluntary admission, however, were for Great
Britain, France, and the United States of America., Of these, only
Great Britain had high percentages of volumtary admission (70% for
England and Wales; 67% for Scotland). In France there were 37% voluntary
admissions while for the USA as a whole the corresponding rate was only

10%.

When it came to involuntary hospitalization, it was pointed out that
commitment under Jjudiclal order was still the usual method in many
countries. A table set out such provisions in 12 Jjurisdictions. It was
found to be the only method of involuntary hospitalization in Germany
and Jtaly. In the United States of America 70% of admissions to mental
institutions in 1949 were by order of the courts.

The survey described hospitalizaticn of non-dangerous patients by
the Jjudiciary as humiliating for both the patients themselves and their
families. Attention was called to laws under which patients could be
admitted, usually by application of a parent or relative, or by & person
living in the same dwelling, on medical certification that they were

mentally ill and in need of treatment. No Judicial order was required.

Laws of 18 countries in this category were collected in a table under

which hospitalization was for a prolonged, indefinite pericd. Among
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them was the oldest law of all, the French Act of 1838. Another table
described the laws of 8 countries which provided for temporary hospital-

ization on medical certification without Jjudicial order.

The 1955 survey went on to provide a review of the laws of numerous
countries in regard to other admission and discharge procedures, family
care, and release on trial., Attention was also called to the special
categories of mentally defectives, epileptics, alcoholiecs and drug addicts,
mentally 111 offenders and prisoners, and sexual psychopaths.

There was a thorough analysis of provisions for safeguarding the
rights and welfare of patients, Notification requirements and procedures
for inspectlon by outside authorities were discussed first, since these
were the main methods of protection at the time, Procedures for appeal
to the courts were then examined in regard to wrongful detention and
refusal to discharge. The section ended with a survey of laws concerning

protection against improper treatment.

On the whole, the comparative survey was excellent and comprehensive.
The tone of the report was highly constructive in regard to encouraging
simplification of the admission and discharge procedures in the interest
of ready access to care and treatment, At the same time, it was careful
tc point cut the necessity to safeguard the rights of patients with the
methods then found in the laws of the countries of the world.

The Expert Committee report on 'Legislation affecting psydiatric treatment®

The Expert Committee on Mental Health was quite openly and candidly
critical of the mental health laws of its day, Early in the Report it

was observed,

"Most of the existing mental health legislation is
unsatisfactory, azlthough in scme countries laws
based on outmoded concepts of mental abnormality,
when interpreted liberally, can be made to work
fairly well in practice...... The greatest

single weakness is that purely legal consider-
ations are given too much weight and medical

R . 13
considerations too little"™,
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In its earlier Report in 1953, the Expert Committee had been equally
condemnatory of the existing law when it had called for the comparative
legal survey. It was concluded in that Report that few countrles had
legislation based on modern psychiatric knowledge, The commitment

14
procedures for unwilling patients were described as "archaie"™ ',

Essential requirements for Legislation:

The most important sections of the 1955 Report were devoted to
laying out what the Expert Committee called essential requirements for
effective mental health legislation,

First priority was ascribed to recruitment and training of
specialized professional staff, One of the chief problems to be solved
here was sald to be offering psychiatrists conditions for practice which
would be sufficiently attractive and varied from a professional view-
point. This was spelled out to mean that good doctors could not be ex-
pected to devote themselves entirely to caring for "chroniec and incure-
able patients in inadequately staffed establishments far from intellectual

1 .
" 5. It was also noted that doctors and nurses

or sclentific centres
should be given time to devote to extramural services and physiclans

should be allowed time for private patients.

Second importance was given to making legal provision for adequate
facilities. These should include a full range of preventive services,
community services, psychiatric hospitals, special hospitals, after-care
and home-care organizations, and social and occupation rehabilitation
centres. It was advocated that these institutions should not be too
large. It was cautioned that specialization of institutions should be
avoided on the basis of acute and chronic, or curable and incurable
patients, No matter what their size, the Expert Committee believed that
the institution should be under the direction of a psychiatrist.

Attention was next given to legal provisions for involuntary ad-
mission of unwilling or dangerous patients and to measures for guardian-
ship and medical supervision of such patients., It was stressed that
required treatment need not be given in a hospital but might be adminis-

tered on an out-patient basis or in community facilities, As in the
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comparative legislative survey, court review prior to compulsory
hospitalization was severely criticized as stigmatizing the patient,
The non-judicial forms of hospitalization with appeal afterward were
believed to be much more desirable, The Expert Committee endorsed the

"easy appeal™ open to a

principle of ready access to treatment with
patient at any time to appeal his involuntary admission. Special

attention was called to the fact that "in one country, recognized to be

in the van of progressive legislation, it has been thought preferable for

the appeal to be heard by a local board composed of a physician, a judge

and a 1ayman"16. The identity of the country was not given. (In fact,

no specific laws of any country are cited anywhere in the Report.) No
reference to such a procedure can be found in the comparative legislative
survey. The Committee could be said to have been anticipating the Mental Health
Act (1959) of England and Wales which provides for appeal to a Mental Health
Review Tribunal composed in a similar manner,

The Expert Committee favoured easing restrictions on discharge of
patients, It was suggested that next of kin should be allowed to dis-
charge a patient subject to the refusal of the superintendent solely on
the grounds that the patient was dangerous to himself or others, It was
specifically noted that the next of kin should have the right to appeal
against this action.

In a most imaginative way, the Expert Committee suggested that
compulsory treatment should not be limited to hospital care, necessarily
resulting in the patient's total loss of personal liberty, It should be
possible, they observed, to provide such treatment under supervision in
the commuhity. It was pointed out that such methods do actually exist
in the criminal system under probation or a suspended sentence for drug
addicts, alcoholies, and sex offenders. It was thought unfortunate that
such an copportunity, or treatment option as we might call it, was not
available unless the patient had committed a crime and been apprehended

before a court,

The fourth areas of concern was with the establishment of an
organizational framework for the offering of community psychiatric

services. In countries with a central or national health authority, it
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was recommended that the responsibility for mental health services

should be a part of that agency. The national body should also contain

an inspectional body for psychiatric services not subjeect to the autherity
of the unit responsible for providing those services. It was again
cuutioned that this inspecticnal body should not be separate from other
health service surveillance but should be a part of such a programme if

it existed in the country. The Report alsc advocated local responsibility

for locally provided psychlatric services.

The recommendations cof the Expert Committee in 1955 displayed an
experienced eye for the weakness of existing legal systems of that time
and considerable sophistication and wisdom about what the law should
contain. In the intervening years, many of the suggestions of the
Committee have come to pass in many countries, particularly in regard to
the movement to smaller hospitals, community-based services, and a wide
range of alternative treatment and patien{ management methods. Many
countries have simplified thelr admission laws in ways similar to those
advocated in the Report. Not all of the suggestions have been followed,
at least 1n specific legislative enactments. However, on the whole, the
Report still reads in 1976 as a realistic and thoughtful appreach to
improving mental health legislation.
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C. The Intervening Decades: Years of Fundamental Change

Developments of National Independence and Human Rights:

Much has happened in the world since 195%, The most striking
change from a political and legal standpoint has been the wave of inde-
pendence among the nations of the developing world, In 195% there were
84 member and associate member nations in the World Health Crganization.
In 1976 there were 151. On the African continent there are now 49
nations, Most of the independence in Africa was gained in the 1960s
from the colonial powers of Belgium, France, and the United Kingdom.

The legal structures set up in the colonial years were largely continued
in such matters as mental health legislation. S3So &4lso were the methods
of medical and psychiatric practice with an emphasis on the large

mental hospital constructed in colonial times. Only in recent years

are many of the developing countries beginning to break away from both

the mental health law and practice of earlier years.

The intervening decades have also seen a growing stress on pro-
tection of human rights on the international and national levels.
Documents concerning the rights of children, the rights of women, the
rights of the handicapped, and the rights of working people have been
produced by variocus organizations and groups. In the mental health
field, attention has been given to the rights and welfare of the
mentally retarded, the mentally ill, the epileptic, the alcoholic, and
the drug dependent, Extensive legal changes have taken place in many
countries as a result of greater recognition of the rights of these

groups,

Treatment and Patient Care in Mental Health:

Changes in methods of psychiatric treatment and the care arnd
manzgement of mental patients have z2lso been dramatic in these years.,
In the middle of the 1950s the industrial countries were still recovering
from the devastation and disruption of World War I1. The large mentel
hospitals were still the core of mental health programmes In every

country, The general increase in pepulaticn, the greater number of
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elderly people, and an inecreasing willingness to be hospitalized as
mentally 11l pushed the census of the hespitals up and up. In many
countries all during the 1950s psychiatriec beds constituted 40-50% of
the total hospital bed capacity with a turn-cver in mental beds of only
e or 5%17. Construction of new mental hospitals had very low priority.
The instituticns were relics of the nineteenth and early twentieth
gcenturies. In France 89 psychiatric institutions were constructed from
1840 until the turn of the century with only three opened from 1900 to
1940, In Great Britain in 1960 one historical review spoke of England's
mental hospitals as prison-like asylums mostly situated well away from
large centres of population and standing "like obsolete battleships
stranded on some remoite sandbank -- a formidable problem bequeathed by

18
our Victorian predecessors" .

Despite these conditions, there was a strong current of optimism
about social welfare programmes, including the field of mental health.
Treatment methods were improving with the intreduction of insulin shock
therapy in 1930, convulsive shock in 1933, and electro-shock therapy in
1928. Surgical methods were also instituted in the late 1930s. Hospital
authorities and attending physicians, along with the famllies of the
patients, were overcoming the resistence to discharging patients as
improved, though not completely well. The hospitals were developing
more effective patient care and management techniques culminating in the
concept of the therapeutic community within the institutional setting.

Dramatic breakthroughs were achieved in the care of psychotic patients
with pharmacoclogical agents, beginning with chlorpromazine between 1952
and 1954, 1In their history of that period, Alexander and Selesnick
referred to the development of the psychoactive drugs as opening new
horizons for psychiatry, In a very telling observation, they concluded,

"Their use has markedly shortened the hospital
stay of severely disturbed patients and has
also simplified the hospital management of
these patients by making them more tractable.
And what 1ls more important, the more drastic

methods of treating psychotics -- electro-

shoek, Insulin therapy, and psychosurgery --
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are less frequently used, Unfortunately,
most severely depressed patients respond less
rapidly to the antidepressant drugs than to
electroshock; nonetheless, these drugs have
made it possible to humanize the hospital
treatment of psychotic patients by sub-

9
stituting chemical for corporal restraint"l’_

Many observers have concluded that improved conditions and methods
of patient management in the large mental hospitals were of equal impor-
tance in improving the progrosis for the severely ill psychiatric patients.
A range of changes in institutional practice including increased patient
activities, a decrease in restriction and a process of "normalizing” human
relationships, were subsumed under the label "open door policy". Begun
in the Dingleton Hospital in Scotland,
the policy was growing rapidly by the end of the 1950s. Krapf and Moser
reported that in 1957 80% of the wards were open in Scotland and about
two-thirds were open throughout the United Kingdom, In 1959, 40-50% of
the wards were open in Sweden, 60-80% in Canada. About 50% of the
hospitals in Japan had some open wards. At a2 hospital in Ruanda Urundi
which had been completely closed ten year before, it was reported that
the hospital was operating entirely on an open-door basis. The turn-
over of patients was rising sharply, but overcrowding continued to

plague the institutions all over the world. The Krapf and Moser study
indicated that bed occupancy was from 90-13%0% in most countries surveyed
with over 130% occupancy in Brazil, Columbiz, and the Union of South
Africago.

The mental health law changes in these years tended to reflect the
therapeutic optimism. Voeoluntary admission was encouraged and more laws
were enacted allowing non-judicial, involuntary admission based only on
medical certification. The Federal Government of the United States
produced and strongly advocated a so-called Draft Act for the Hospital-
ization of the Mentally 111 whose main feature was such a provision,
This was a very significant change in legal philecsophy in a nation where
Judicial commitment was still the common practice and where 26 of the 49
states then provided for a jury trial on hospitalization of a person

charged with mental illness.



25

During the 1960s, however, the emphasis on simplifled methods of
involuntary hospitalization was reduced in the face of greater political

and legal concern for the protection of human rights. Voluntary

hospitalization continued to rise, however, and the British idea of
"informal admission", introduced in the Mental Health Act of 1959,
received support as encouraging the handling of mental patients in the
same way and under the same conditions, or lack of them, as any other

type of medical hospital patient.

Community-based Mental Health Programmes:

The other major development in the mental health systems during these
decades has been the movement toward community-based mental health pro-
grammes. In some measure, this movement has meant a reduction in the
emphasis on the larger, general-purpose psychiatric institution. How-
ever, In most countries the result has been the development of compre-
hensive services, including the large hospitals, but providing a very
wide range of alternative modes of treatment. The new efforts are
reaching a much larger proportion of the people in need of care, a

clientele rarely seen by the former programmes.

The comprehensive mental health programmes offer a fresh challenge
to the development of effective mental health legislation never before
faced in the evolution of law in this field, The challenge is only Just
beginning to be realized.

Accommodation tc the new situation carmot be achleved by further
tinkering with the hospitalization procedures, or with changes in
terminology and definitions, A totally new administrative structure is
needed to encourage communities to set up and administer their cwn
mental health services on a de~centralized basis. Therapists and care-
givers will not 'be trained psychiatrists in most situations, In the
developing countries, and perhaps in most other countries as well,
mental health services will need to be integrated into generalized health

services designed to deliver primary health care to all of the people.



26

With the bulk of the mental patients remaining in the community, or
sent to health centres or hospitals only when necessary and for limited
periods, the legal system will need to allow for a variety of mental
health services to a range of patients with different degrees of sccial
and legal responsibility, In most cases, every effort will be made to
restriet the rights and privileges of mental patients as little as possible
in areas such as automobile driver's permits, professional and cccupaticnal
licenses, control of property, voting, marriage, and the custody of
children. Confidentiality of psychiatric records may need to be main-
tained by law to an even greater extent in order not to weaken or
prejudice the situation of community-based patients, at least as long as
all psychiatric illness continues to carry a heavy sccial stigma. The
continuation of these legal and political rights and privileges 1s not
advocated on the scle basis of equalitarian principles, though these do
play a part, but on the practical necessity to assure the patients a
place in the community, an opportunity to work, and the means of obtain-

ing the community-based care the new programmes offer to them,

Another important development during the pericd since 1955 has been
the concept of mental health care as an integral part of genmeral health
services and its introduction into primary health care. It is now widely
accepted that mental disorders 'tonstitute a public health problem far too
great to be handled by the psychiatrist alone” and the implications for
developing countries with their particular resource constraints have been
discussed in detail in the WHO Expert Committee on organization of mental
health services in developing countries. These developments have yet to

be fully reflected in mentalhealth laws,
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III. International Legislative Survey:

A. Introduction

As indicated earlier, our comparative international survey is based
on an analysis of the current laws, a review of available literature,
and the results of the questionnaire survey sent to members of the WHO
Expert Advisory Panel on Mental Health, certain other knowledgeable obser-

vers and officials of the governments, and to the Regional Offices of the

World Health Organization.

In this first section we examine a group of indicators which may help
to assess the relevance of the current laws to the mental health programmes
of the countries and the interest in changing the law among professional
groups and others affected by the law. We then go on to examine the
degree to which the legislation is understood among various population
groups and the amount of training in mental health law given to different

profession groups who operate under the law,

The next three sections deal with specific areas of the law be-
ginning with programme administration at the national level, Special
attention will be given to federal governmental structures under which
the major responsibility for mental health programmes is at the state or
provincial level. Community based mental health services will also be
examined in this section. Hospitalizaticn procedures are reviewed in
detail as are protective measures for patients in and out of hospital,
Each section will inelude discussion of practical operational problems
as well as technical legal matters disclosed in our legal review and in
the questionnaires. For detailed comparison between countries these
sections contain a serles of tables setting forth specifilc provisions and
citations to the applicable statutes and administrative regulations.

The comparative survey also includes three special analyses in
greater depth. In the first, related to the United Kingdom, we examine
the movement for greater protection of patient’s rights under the Mental
Health Act of England and Wales which was enacted in 1959. This dis-
cussion should provide a useful catalogue of the lssues which may be

faced in any country in regard to matters of patient's rights and
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and liberties in a mental hospitalization programme. ‘The seccnd Iz a
broad overview of the general legzl system of The Netherlands in regard
to the effects of mental diszbility upon such matiers as marrliage ang
divorce, child custody, the making of wills and contracts, voting, amd

professional liecensure.

The concluding section reviews comprehensively the mental hezlth
legislation in one region of the developing world, the mastern
Mediterranean, This analysis is of a very different order than tre
other two, not only in its scope of coverage, but in the different
character of law and practice in these countries. Greater use was made
in this section of non-legal references and the reports of experienced
participants in the mental health systems of the various countries. It
is hoped that this review will afford special insight intoc the workings
of mental health programmes in the develeoping countries which cannot be
gained in any general comparative review concentrating upon statutory

structures alone.

B. 3tate of the Art: Some Indicators

1. Years of Enactment: Origins and Obsolescence:

There are fashions and cycles in mental health legislation just as
there are in any other area of law. The cyeles did not pass through all
nations at the same time, nor in the same order. However, certain trends
can be detected on an international basis, Most of the commitment laws
stressing judicial or police involvement were enacted In about the midile
of the nineteenth century, Imphasis on formal structures and cocurt re-
view continmued during the remainder of the asylum era., The mentally ill
and the retarded were segregated or aliensted and generally lost legal
capacity and civil rights. 3ignificant change in treatmen:t meihodc znd
in public attitude toward the mentally ill did not tend to nave an effect
upon the law until about the middle of the current century. The nentz
health legislation of many countries was significantly revised in these
years. The last two decades have seen more varled and often more piece-
meal changes 1in response to the greater complexity of the mentzl nezlth
systems themselves and the lesser concentration upon long-terr hospitali-

ization of the chronically ill.
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In the developing countries, a different pattern is found.

Many are operating under informal systems in regard tc their
hospitalization and treatment services, Others functlon under statutes
of colonial origin adapted from the domestic laws of the colenial
authority. These laws are generally many decades old and long since
abrogated in the home country. It is doubtful that these laws were ever
very applicable to conditions in the developing countries. In Jjust a
few of the newly independent nations entirely new laws specially applic-
able to that nation and to its mental health programmes have been adopted.

The following Table, Table 1, gives the period of enactment for the
major mental health legislatlon in the nations reviewed which were
cperating under formal statutory structures. Exact years and specific
citations to the relevant laws are provided In the tables which follow
in later sections of this Report. A few of the countries listed in
Table 1 are not included in the later tébles, but were included

in the gquestionnaire survey.

We caution the reader not to assume that recent enactment of a
mental health law necessarily means that the legislative programme is
functioning adequately in relation to the country's needs. Some such
laws are virtually obsolete at the time of passage, Others are quite
advanced forerunners which remain effective for many years. The Lunacy
Act of 1890 in Fngland and Wales was in the former category, according

to Kathleen Jonesl. The French legislation of 1838 has been
a fundamental and enduring basis for both the development of psychiatric

services and for access to treatment.

Keeping in mind the above caution, we can make certain observations

about the current status and origins of the law in the various countries.

Among the new nations of Africa surveyed, only Sénégal was found to
have recently adopted (1975) an entirely new law specifically adapted to
conditions of the country and in accordance with modern psychiatric
treatment and practice., Colonlal origins are.still apparent in the law
and practice in Nigeria where the basic law was adopted in 1916 based on
the British Lunacy Act of 1890 and in Benin and Rwanda where the French
law of 1838 and the Belgian law of 1850 are still influential. The
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TABLE 1

YEARS OF MAJCR ENACTMENT

* Current law 1906; new law 19€5, but not in operation,

1970 - 1976 Canada (Alberta), Costa Rica,Saudi Arabia (Draft :
law, 1976}, Sénégal, Sudan, United States of America 3
(Indiana, Massachusetts). f
i
1965 - 1969 New Zealand, Romania, Switzerland (Geneva), Syria. :
1960 - 1964 Canada {British Columbia), Lesotho, Norway, Switzerland
(Basel).
1955 - 1955 Australia (Victoria), United Kingdom (England and Wales).
1950 -~ 1954 Japan, Maylasia, Poland, Peru.
. L |
i
1930 - 1949 Australia (South Australia), Brazil, Cyprus, Democcratic 5
Yemen, Denmark, Egypt, Fiji, Uruguay
3 *
1900 - 1929 India, Mauritius, Nigeria,
‘ *x ¥
Pre - 1G0C Ghana, France}

*% Operating under law & 1888, amended 1957; new law 1972 not in operation.

#%% Amended by Crder of 1957 and 19590,

*’Frequently amended, Ministry c¢lrculars, etc.

¢$ The basic Indian law is the Colonial Law of 1912,

currently operaticnal in Pakistan and Burma,

The same Jaw is
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current law in Chana dates back to 1888, A new law was approved in 1971
hased upon the English Mental Health Act of 1659, but it has not yet

been put into operation. In Mauritius the operational mental health laws
date from 1858 and 1906, the latter again based upon the English law of
1890. In 1965, a new law, quite detailed and complex, based roughly on the
English-Welsh Act of 1959, was enacted, but has not been implemented. The
new law does not seem adapted to conditions on the island and may not

come into operation, The mental health legislation of Lesotho was

adopted in 1963 repealing the law in force since 1879. The new law is based on
the English-Welsh Act, 1959 including the installation of Mental

Health Review Tribunals, Our respondent observed that the new law was

not well known in the country because it is available in only a few

places and in English and, unless new mental health manpower is made
available, is not apt to be implemented to any great degree. He con-
cluded also that unless special interest in the matter was created, the

law will not be changed in the next 30 years or so, elther,

In the Eastern Mediterranean, many of the countries function under
informal systems, but a few nations have recently adopted new legal
provisions specifically applicable to present conditions. This is the
case in Sudan (1975) and in Saudi Arabia, which has a draft law published
in 1976. 1In Egypt, there is considerable interest in revising the mental
health law of 1944 which is considered outmoded and not in accordance
with modern public health and psychiatric service objectives in the

country.

In Eurcpe, the mental health legislation was found to be from ten
to forty years old. There was relatively substantial activity around
the end of the 1950s and in the early 1960s, but legislative interest
has not been extensive since that time, The only country considering
fundamental revision in the law at present was reported to be Poland

where the current law dates from the early 1950s.

In the Western Pacific, the periods of enactment were quite varied
with New Zealand and Australian laws of considerable detail and complexity
passed in the 1960s and 19505 but with generally older law in other

countries,
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In 3outh East Asia, our survey was limited, as indiczted earlier,
However, we found that India, Pakistan, and Burma were all still
functioning in large part under the British Colcnial law of 191z, CGur
correspondents in India indicated widespread interest in changing the
law in that country. A legislative bill wzs being considered by the

legislature in Punjab in 1975,

In the Americas the legislative picture was alsc varied. In Cznada
and the United States of America, there is considerable interest in
mental health legislaticn, both in regard to protection of patient's
rights and in regard to development and expansion of mental health
services. New laws are being considered in some of the Provinces of
Canada and cone of those surveyed, Alberta, had passed a controversial
new law in 1972, Many of the States in the USA have adcpted new legis-
lation during the 1970s, particularly relating to patient's rights and
stricter commitment laws. This followed a wave of community mental

health laws in the 1960s.

In Costa Rica, a General Health Law of 1965 contains a number of
broad provisions encouraging the development of mental health services

on a voluntary basis.

In South America, one finds informal systems or rather basie
statutory structures in many countries. A study in 1964 by the Mental
Health Information Centre of the Pan American Health Organization found
voluntary hospltalization laws In only five countries; Brazil, Chile,
Peru, Uruguay, and Venezuela, Our survey covered three of these countries,
Brazil, Peru, and Uruguay. The laws in all three dated back some years —-
Brazil to 1952, Peru and Uruguay to the 1930s. We received no reports of
efforts to change the law in any of these countries, but psychiatrists
and health professionals in Peru and Uruguay were reported as desiring
fundamental changes. In Peru, it was reported that there was an "urgent
need for adequate legislation', but that it was extremely difficult to

interest legislators in the prcblems of mental health,
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2. Interest in Change in the Law:

Another indicator of the current status and effectiveness of mental
health legislation in any country is the interest in fundamental change
in the law among professional and other groups who must work with the law

or function under it.

Qur questionnaire responses displayed dissatisfaction with some
aspect of the current legislative system in a majority (28 out of 44) of
the countries surveyed. The most commonly expressed complaint was that
the legislation was generally outmoded and not in keeplng with current
needs, There were more observatlons that the law was too simple than
that it was too complex. In very few countries was the law found to
encourage expansion of services into the communities, or to make further
options for éare and treatment available., Many respondents noted the
reluctance of the legislators and the goﬁernment administrators to
provide the needed financial support for an effective mental health
programme thoughout the country.

We tried to probe scmewhat deeper concerning interest in change by
asking what groups in the country were advocating fundamental or radical
amendment of the current legislation, Most frequently mentioned were
psychiatrists, often from outside the government, Next were other mental
health professionals. These groups were most active when they believed
that the law was substantially obsolete and not alding the movement to-
ward more comprehensive mental health programmes., Next more frequently
mentioned were social workers who wanted legal barriers removed which
impeded effective services and who wished to protect the rights and
welfare of mental patients and their families.

In a few Industrial countries where the law is already quite
sophisticated, lawyers, and alsc certain private groups described as
anti-psychiatric, such as Scientologists, were noted as urging stricter
commitment laws, protection of patient's rights, and the right to refuse

psychiatric treatment.

In a few countries, the police were seeking changes in mental health
legislation and penal laws on the mental disordered to aid them in
handling disturbed persons in emergencies and to deal with growing
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problems of drug abuse and illegal drug distribution,

We had expected mention of wveluntary mental health and retardation
assoclations and groups representing the parents of retarded children or
disturbed children, but such organizations were noted in only three countries.
This response may have been due, however, to the questionnzire’'s stress on
professional groups and officials and to the background of respondents,
most of whom were psychiatrists in universities, treatment facilites, or
government who may not have been familiar with the legislative activities
of some of the voluntary groups. Many of the countries, of course, do not

have active voluntary organizations in these fields.

5. Concentration on Hospitalization Procedures:

According to the study by Krapf and Moser, one of the important
indices of change in the administration of mental health programmes in
recent decades has been the movement to comprehensive services for a
wider range of the populationj. In the earlier years, the concentration
was on custodial care in the large mental hospitals., The newer
approaches emphasize care in the community, preventive care, crisis-

intervention, foster care, half-way houses, day care institutions, etec.

We attempted to examine the legislation in the countries surveyed
to see 1f there was evidence of legal change to accompany the shift in
programme emphasis, On the whole, this was not a rewarding effort. With
few exceptions, the laws of the countries surveyed were concerned with
hospitalization procedures, with empowering police, social workers, and
others to apply for the admission of patients, and with the protection
of the rights and welfare of hospitalized persons. Many countries had
provisions for foster care mainly in order to establish guardianship

authority, or to assure government support for the care provided,

Among the countries surveyed, & range of services and facllities were
mentioned in France (Ministry cireulars dating from 1948); Denmark
(community-based services); Norway (a network of psychiatric nursing homes,
day care hospitals, and convalescent homes coming under the statutory
supervision of the mental hospitals); Sénégal (hospitals, psychiatric

villages, out-patient care, family care, etc.); Canada (regional and
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comminity services); and the United States of America (federal and state
lwws of considerable detail on community mental health centres, mental

retardation services, alcocholism and drug addietion rehabilitation, ete),

More generalized provisions on decentralization of authority for
mental health services are found in the mental health legislation of
Great'Britain, In Poland, mental health services are Integrated into a

network of over 400 local public health dispensaries in the country.

There 1s no doubt but that a great deal of the change which is taking
place in mental health services delivery systems is not reflected in the
law, even in many countries and states of federal nations with quite
sophisticated and detailed mental health legislation of fairly recent
enactment. The legislatures and government authorities find it un-
necessary and often inadvisable to spell out these matters in the statutory

law,

It may well be that this is good and proper govermmental adminis-
tration. It has the advantage of not locking in particular management
structures which may be difficult to change at later times. However; it
often means resistance to shifts In basic authority for programmes and an
avoidance of specific accountability to the legislative and political
system for public services needed by the people, These issues will be

discussed at greater length in Part IV of this Report.

4, Movement to Voluntary Care:

Quantitative measures of progressive movement are even more difficult
to discover and apply to the field of mental health legislation than ad-
ministrative-structural or qualitative measures, About the only quan-
tative measure we found available In most countries was the rate or
proportion of veoluntary admissions to 2ll admissions to the mental
hospitals. The significance of these Tigures was well expressed in 1966

by the Canadian Royal Commission on Health Services:

"The number and proportion of all voluntary
admissions is alleged to be, to some extent,

an index of acceptance of and attitudes to-

L
ward psychiatric treatment by the country" .
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Measured by this criteria, progress in Canada was not very great.
From the 193%0s when the proportion of voluntary admissions for &ll of
Canada was 5%, the proportion had risen to only 17% in the early 1940s.
By contrast, in England and Wales since the Mental Treatment Act of 1430
had introduced voluntary admission, the rate of veluntary hospitalization

had risen to 75% at the end of 19575.

The Krapf and Moser study in 1960 reported voluntary admissions of
between 75 and 100% in Japan, Taiwan, the United Kingdom, and YUgoslaviaD.
Percentages of from 45 to 60#% were found in Ireland, Portugal, Sweden,

and New Zealand.

The experience in the United States of America has been one of steady
growth in voluntary admissions, but they have never reached the levels of
many of the countries covered in this survey. The first voluntary
admission law was adopted in the USA in the State of Massachusetts as
early as 1881. 1In 1955, however, the WHO survey reported a voluntary
admission rate of only 10% for the nation as a whole. In our current
study, the latest national figures were for 1972 and they showed a pro-
portion of 48.6% voluntary admissions.

The following table, Table 2, indicates the proportion of voluntary
admissions in the countries covered in the questionnaire survey where
figures were given, Those where only a rough estimate was made by our
respondents are specially marked. On some countries no data on admission

status was available.

We caution readers that many of these figures not marked as rough
estimates may also be questionable, since few countries attempt to com-
plle nationwide figures on census and admission by categories of ad-
mission status. Also, different methods of compilation were used. In
some countries, only the figures for publicly operated mental hospitals
were included. In others, all hospitalizations were reflected, but only

in rough estimation.

It will be noted that the countries with the hi:hest levels of
voluntary admissions were 2all developing countries, which may surprise
many readers, The reason is noet that assumed by the Canadian Royal

Commission. It was due largely to the informality of the hospitalization
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TABLE 2

RATE OF VOLUNTARY ADMISSICNS

Percentage Country
* * *
0-10 Fiji , Malaysia , Punjab (India), Uruguay.
11 - 40 Agra*(India), Bahrain, Indiana(USA).
* »
41 - 60 Argentina , Connecticut(USA), Benin, Geneva{Switzerland),
Jordan, New York(USA), Norway, United States of America,
* *
Victoria(Australia), Western Australia , Yemen (DR).
* *
61 - 8c France , Massachusetts(USA), New South Wales (Australia),
*
New Zealand, South Australia, West Berlin .
* - *
81 - g0 Basel (Switzerland), Denmark, Ghana, Iran, Lesotho ,
*
Poland, Rwanda , Tasmania(Australia), United Kingdom,
* *
gl - 1C0 Cyprus, Egypt , Iraq, Kuwait, Senegal , Sudan,

* Rough estimate
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procedures in these countries where most admissions were considered
voluntary when not on pelice or court order in eriminal or state security
matters, Also, scme of these countries rely heavily on hospitalization
in private hospitals or the psychiatric ward of the university hospitals

which admit patients voluntarily or informally.

In most countries we had only one respondent so that the figures
given reflect one experienced observer's opinien. In a few countries we
had from twc to three respondents. In only one of these did we have
difficulty in determing what figure to use as an estimate of the pro-
portion of voluntary admissions. This was Japan, In that country we
had three respondents. All agreed that the law of Japan did not authorize
voluntary admissions. One respondent answered that he could not estimate
any voluntary admissions, since they were not officially recognized. A
second answered that there were "very few" such admissions. The third
provided us with a rough estimate of 20% voluntary admissions., He re-
ported that voluntary admissions are provided in the out-patient clinies
of the university hospitals and in psychiatric clinies of general
hospitals. If these are all out-patients, they would not affect the
proportions, sinece the inquiry related to in-patient services. Therefore,
no estimate is given for voluntary admissions in Japan. It should also
be observed that some 90% of all mental hospital facilities in that
country are privately operated., The bulk of the mental health legislation
is taken up with complex provisions for the support of an elaborate
social insurance system for psychiatric care. There are two types of
hospitalization covered under the government-supported insurance plan,
one called involuntary, the other called compulsory. These procedures
are described 1In later sections of this Report. The private hospitals,
and the patients and their families, are inclined to accept admissions
under the authorized methods, since no other psychlatric care will be
financially supported by the public insurance system. Under these
conditions, voluntary hospitalization cannct be expected to be reported

at very high proportions in Japan.

5. Human Rights:

The general movement for protection of human rights has been very

strong since the end of World War II in response to the Nazl and Facist
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excesses of the 1930s and 1940s. The Universal Declaration of Human
Rights was adopbted by the General Assembly of the United Nations in 1948,
A number of other International declarations and covenants have also been
produced in these decades. At their foundation is the inherent dignity

of 211 humanity, and from the humanity the rights are derived.

Serious problems exist for protecting handicapped persons, whether
the handicaps are due to sickness, physical iIncapacity, mental in-
capacity, or social-cultural deprivation, Many of the international
and national codes on human and civil rights recognize a special
obligation upon governments to ensure protection of the rights and wel-

fare of the handicapped who do not have the means to protect themselves.

There is no international declaration specifically covering the rights
of all groups of the mentally ill., However, the Declaration of the Rights
of the Child, the Declaration of Rights of Mentally Retarded Persons and

. . (copies attached) L.
the Declaration of Rights of Disabled Persons/provide important principles

on which the rights of the mentaly ill can be based.

Some national governments and states within federated
countries have adop%ed special protective legislation for the mentally
i1l and other mentally disordered persons, such as the mentally re-
tarded. These laws can generally be classified into two different groups:
those which place the individual under supervision or guardianship as a
dependent, legally incapacitated individuals and those which have given
the person special opportunity to protest their hospitalization or
elassification, or which have made efforts to retain to the person,
though admittedly mentally disordered, many or all of their civil and

social rights, privileges, and responsibilities.

The first type of protective-dependency system was most applicable
when the individuals covered by the designation of "insane" could be
expected to be adjudicated as incompetent 1f they had property, and who

were either under guardianship or committed to a distant, remcte asylum.

The first movement against this system came with the adoption of
Lunacy Commissions and the establishment of methods of appeal against

wrongful commitment. The very fact of a right of appeal implied a legal
capacity on the part of the hospitalized patient, at least until the
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appeal was leard and the patient declared properl: committed. The
granting of other rights and privileges tc hospitalized patientz were
designed to reduce isclation from families and friends, and to allow

trial leaves in the community,

In the most recent changes, hospitalized mental patients are pre-
sumed to be fully legally capable unless speclal action iz taken before
the courts to have them declared incompetent. 3uch provision:z have been
enacted in various states of the USA and in provinces of Canada,
Currently in Victoria, Australia the law requires the autcmatic transfer
of control over all property of committed patients to the Public Trustee.
The Report of a Commititee of Inguiry into the Hospital and Healtn
Services of Victoria (Townsend Report) published In 1375 recommends that
the law be amended to require a determination of the incompetence of the

8
patient to handle his affairs ,

Qur survey revealed few countries to have enacted special laws
which grant privileges to patients in regard to receiving and sending
mail, having visitors, wearing their own clothes, being paid for work
done in the institutions, etc. Specific provisions in these areas will

be discussed later in this Report.

6. Interaction between Law and Mental Health Care

In some measure, the impact of the law iz related to the degree to
which it is understood in the country. An effort is being made in some
countries to make mental health legislation more understandable, more
accessible, to the patients and their families, tc the health pre-
fessionals and sceial welfare persommel, and to the police and judicial
systems. 1In part this is accomplished by simplifying the content of the
law and making it correspond to the actual practices in the field. In
some countries, the provisions of the law are posted in the hospitals
and pamphlets are distributed to explein the methods of zprlication for

admissicn and discharge and cppeal against Invoeluntary conflrerent.

In most of the countries surveyea, the undersiandin, of tne rant i
health legislation was reported to be limited among the gener~! public.

whether urban or rurali, znd ameong community leaders and in tne nrecc
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and other media. Psychlatrists were generally found to have a high degree
of understanding of the law in nearly all countries followed by police

and social workers. Magistrates and lawyers had reascnably good know-
ledge of the legislation, probably related to specific matters coming
before them. Differences by region may be of interest. Understanding

of the mental health law by the general publlec and by the press and

other media was reported to be virtually nil in the twc South East Asia
nations surveyed. It was reported quite limited in the African Region.

In the Eastern Mediterranean and the Western Pacifie, the understanding

of the general public was limited, but the press was reported as some-

what more knowledgeable by some cbservers.

As might be expected the questionnaire results were more varied in
the Buropean and American Regions. In Eurcpe public understanding was
reported as limited in England and limited te fair in Denmark, PFrance,
Romania, and Poland., In Switzerland and Norway it was reported to be
reasonably good. Press-media understanding was reported io be reasonably
good in Switzerland and Norway, but only limited in England and Poland.
In the American region, knowledge was reported as virtually nil in Peru
for the general public and the press. In Brazil and Uruguay, the
general public's understanding was reported as nil in the rural areas,
limited In the urban. Press and other media understanding was reported
as limited in both countries, In Canada, our respondent reported under-
standing as reasonably good for all groups. In the USA, publiec and
media understanding was reported as limited in Indiana. No estimate was

offered concerning other states.

Regarding the level of understanding of the law by psychiatrists,
soclal workers, police, magistrates, and lawyers, there was very little

difference reported among the regions.

We also asked about the adequacy of training given in mental health
legislation to psychiatrists, physicians, nurses, lawyers, police,

magistrates, sccial workers, and religious leaders.

In South East Asia, only psychiatrists and magistrates were reported

as having adequate training, In the African Region, it was reported that
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all of the groups received poor or limited amounts of training except in
Ghana where it was reported that tralning is adequate for all but
religious leaders. In the Eastern Mediterranean, only psychiatrists,
social workers, and Jjudges receive adequate training. In Malaysia,
training was indicated as adequate for all but religious
leaders . In Japan, training was reported adequate for
psychiatrists, physiclans, and soeial workers in the Tokyo area, but

poor for others in that area and for all groups in other parts of Japan.

In Switzerland and Romania training was reported as adequate for all
groups. In France and Poland it was reported as limited for all groups.
The remaining European countries reported adequate levels for physicians,

psychiatrists, and social workers.

In Peru, adequate training was reported only for magistrates. In
Brazil it was adequate only for physiecians and psychlatrists. In
British Columbia, Canada, training was reported as adequate for psy-

chiatrists, lawyers, social workers, and religious leaders.

Forensic medicine training is given in the medical schcols in most
of Europe with perhaps one or two lectures on mental health legislation
of a general nature. More attention 1s gliven in these courses to
criminal law and criminal behaviour as related to psychiatric disorders.
Medicolegal courses are also provided in the majority of the law schools
in Continental Europe, but attention to mental health legislation is
guite limited. Very little if any attention is given to medicolegal
subjects in the law schools of the United Kingdom, except for the in-

sanity defence in criminal law.

In the United States of America and Canada, 1ega1 medicine courses
are not well developed in the medical schools, but have been increasing
in recent yars, The law schools of the United States are currently
giving considerable attention tc law and psychiatry, with 2 good deal of
emphasis on hospitalization law and the rights of the mentelly ill,
aleoholics, drug addicts, prisoners, ete. The subject also receives

coverate in Constituticnal Law and Civil Rights courses.



45

B. Programme Administration

1, Federal 3tructure:

Federzl govermmental structure presents cbvious complications for
mental health programme planning and development at the national level.
Health matters, including mental health, are traditionally handled at
the state levels in nearly all federal countries, including those not
covered in this comparative survey. Yet, the centrai ministry or
national department of health is generally charged with promoting im-
provement in the mental health of the people as a whole. Legislation
does have more significance in the mental health field than in most other
areas, since it is concerned with behavioural matters, hospitalization
laws, control of drugs and drug abuse, ete. National planning in mental
health should include attention to these legal matters. Examples of
alternative approaches can be derived from a study of the experience of

the federated states examined in ocur survey.

Our analysis revealed three types of federal structure: (1) countries
where virtually all mental health law of the type surveyed was found at
the state level (Australia, Canada, and Switzerland); (2) countries
where the mental health law was substantively the same iIn each state,
but separately enacted or approved {India and Nigeria); and (3) one where

there is considerable federal influence (United States of America).

We are sure that there is overlap in these classifications. For
example, there is some federal or central government activity in the
three countries of the first category, but not to the extent of that
found in the USA., Some observers thought the degree of state autonomy

greatest in Australia, some thought it greatest in Switzerland.

The situation in India and Nigeria was found to be qulte dis-
similar to the other countries in many respécts. The states in each
country sare legally autonomous for many purposes, However, for the
two states surveyed in India and in Nigeria, the mental health legis-
lation was found to be essentially the same. In both countries the law,
with some amendments over the years, dates from British Colonial times,
1912 in India and 191% in Nigeria. There is considerable interest in
both countries to adopt modern legislation specially applicable to

present conditions and needs.
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The Nigerian situation is highly dynamic and changing. There ure
now twelve states with considerable pressure for the creotion of many
more, The plan at present Is to expand to ten new ststes ana Lo move
the federal capital now at Lagos to a more central locatlion in the
country. The latter move is not expecied for ten to fifteen years.
Programmes in mental health services in Nigeria have long been conclideren
models for other developing African countries, Pilot experiments in
community psychiatry in Aro, Abeckuta, Western Nigeria in the mid-173%50sg,
for example, have been adopted in a number of other countries. Over =
period of time, we would expect the mental health law of the various
states in Nigeria to become more dissimilar than at present as new
programmes and laws are adopted by the regional or state legislatures.
The Federal Constitution of Nigeria reserves to the states such areas
as health, education, social services, local taxation, and local pollice

functions.

In the United States there was a wide variation in the mental
health law of the fifty states, the District of Columbia, and the
Commonwealth of Puertc Rico. The Council of State Governments in 1974
referred to the total mental health programmes of these jurisdictions asz
"the largest health system in the United States and one of the largest
in the world"7. The annual budget for the states in 1972-1G73% was
nearly $4 billion and the number of patients served was over 2 million.
Many if not most of the American States have revised their mental health
legislaticon substantially in the past five or ten years. Both states

included in cur survey acopted radical reforms in the 1970s.

There are two ways in which the federal government of the USA has
been influential in the mental health field. The first has been in
providing federal funds for the support of development of new mentel
health service programmes, for psychiztric and behavioural sclience
research, and for personnel training., The second has been in adopted
federal laws seiting standards in certain areas of menial heazlthw services,
particularly community-based servieces, and in stimulating the adopticn of
model laws or uniform laws in the states in areas of mentel health, The
federal government has alse ccoperated with the stntes In helping to
develeop what are called "interstaote compacts", or legal agreements amorng
the states concerning matters of cross-state Importence, such as trans-
port of patients and return of patilents to their home jurisdictions for

care and treatment. Currently there is an Interstate Compact on Menisl
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Health and an Interstate Compact on the Mentally Disordered Qffender.

One other area of national influence in mental health service pro-
grammes in the USA should be mentioned. This is the fairly recent
movement of the federal level into health insurance financing. The
Medicare and Medicaid Programmes in force since the mid-1960s cover
mental illness to a limited degree and set standards for care and treat-
ment, which must be met in the states by public and private providers,
Any future expansion of national health insurance in the Unilted States
would probably cover mental disabilities to some degree and would carry

with it further federal regulation.

Some features of the type of federal or central government involve-
ment in mental health services described above for the USA were found in
other federated nations. In Switzerland, for example, intercantonal
agreements and an association of the cantons function outside the central
government for certain health matters such as control of pharmaceuticals.
Mental health services are quite strictly a cantonal responsibility, but
the 8Swiss federal social insurance system results in the stimulation of
programme development in some fields such as' rehabilitation., The in-
surance system has also stimulated the growth of outpatient mental
health services. The federal Penal Code in 1971 authorized the use of
cantonal mental hospitals and other services for treatment and re-
habilitation of mentally ill, alcoholic, and drug dependent persons

convicted of federal crimes.

Qur comparative survey did not go into depth on matters of federalism
and national policy in federated states, Our respondents were cbserving
largely from the state level. A later legal study could well be con-
centrated upon a larger mumber of federated countries and a much broader
survey of both the state and the federal levels could be conducted. It
is our belief that such a study could be most useful, since there are so

many federated states in the world.

1t seems clear, however, even from our limlted review that the
alternatives in the mental health legislative field are quite extensive.
Federal legal activity in this field can be found to range across the

following areas:
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l. Federal support of health and disability insurance schemes
including mental health services with policies to encourage or
require uniform, or at least adequate, levels of mental health

care benefits in all states.

2. Pederal standard-setting or licensing for mental health
services and facilities under federally supported health and

disability insurance,

3. FPederal financial support of mental health research and
training through grants to the states and to individuals,
universities, and voluntary agencies in the states under
federal law and guidelines on areas of research, eligible

recipients, ethical principles, ete,

Lk, PFederal law in areas of federal supremacy, depending on the
national constitution, concerning such matters as foreign and
Interstate commerce in psychoactive drugs, illegal importation
of dangerous and habit-forming drugs, national immigration
contreols on mental health personnel, transfer of patients bet-

ween states, etec,

5. Encouragement of cooperation and uniform laws in the

states to improve mental health services,

6. Encouragement of cooperation and uniform laws, where

advisable, in behavicural areas such as alecholism; drug

abuse; sexual deviancy; child care, custody, and neglect;
Juvenile delinquency; and probation and parole (including
mental health consultation and treatment) for criminal

offenders,

Each of these areas has legal precedent in federated nations. The
first three are related to national funding programmes, The fourth is
a more direct, substantive agrea of federal legal powers, The last two
involve encouraging the states to act together in a cooperative fashion
without federal intervention or regulation, It should be noticed that

the 1list does not include federal operation of mental health faecilities,
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such 15 teaching and research institutions, or speciazlized treatment
programmes not feasible for development in every state, such as drug
deperndency rehabilitation, or mental retardation special schools. There
are examples of such facilities in a number of federal states. We do
not mean te dismiss such activities, but they do not involve legislative
or regulatory activities affecting citizens and state governments within
the states, which is the focus of the other items listed above. The
cperation of a few specialized mental health facilities, especially if
located within federal territory or in the federal capital, may be
considered the least intrusive form of federal activity in the health
field.

2. Recognition of Distinctions in Mental Disorder: Scope of Legislation:

One of the major debates in mental health legislation -- and in
programmes in the field -- is whether all mental disorders should be

grouped together, or handled separately,

On the professional management side, the arguments abound as to
whether a "medical model™ should apply in dealing with the mentally re-
tarded, with sex offenders, with alcoheolics, and with drug-~dependent
persons. From a legal standpoint, the issues revolve arcund the
functional capacities of the various classifications, the soecial
consequences of the disorder or condition, and the placement of govern-

mental authority for dealing with public programmes.

In the older legislation, either no distinction was made among
classifications, or "the insane" and "idiots" were disposed of by the law
in the same way. Both groups were considered universally to be legally
incompetent for all legal and political purposes. Both were handled by
alienation from scciety and were committed to institutions under the
same legal provisions. Even after separate institutions, or "scheools",
were established for the retarded or feebleminded, the law was slow to
recognize any need to alter the legal procedures for admission, care,or

discharge from these institutions.



50

Table 3 describes the current scope of the mental healtn laws in the
countries with formal mental health legislation. Three hzizic claszi-
fications are used: those with general-scope legislaticn covering all
elassifications; those which combine mental illness and retardaticn but
have separate legislation for some other categories of mental health dis-
order: and those which have separate legisiation for mentzal illness and
for retardation along with separate legislation for all, or nearly all,

other categories.

The first classification in Table 3 was found still to be the largest
with 16 jurisdictions out of the total group of 28 nations. 3ome of the
laws in these nations recognize different categories of disorder in their
definitions, but nearly all make no distinction in operation of the
legal procedures. An exception is the Mental Health Act of 1959 in
England and Wales where the general definition of "mental disorder"
covers mental illness, severe subnormality and subnormality, and psy-
chopathy but where the same law does make some distinctions in the
general admission and discharge laws for the different sub-classifications.
The sub-classifications are alsc separately defined in the law, Never-
theless, the Royal Commission in the United Kingdom specifically re-
commended abandonment of the previous system in operation for 40 years
under which separate legal codes covered the mentally ill and mental
defectivesB. This recommendation was accepted by Parliament., The
single new law was enacted in 1959 to cover all mental disorders of what-
ever character, We have therefore listed the English-Welsh Law in the first

gEroup,

On the other extreme is the Indiana law in the United States. In
that Jjurisdiction, the legislation used the term "mental illness" to

cover all categories, specifically including "mental retardation, epilepsy,
o
aleoholism, or addiction to nercotic or dangerous drugs"~”.
The second classificaticn in Table 2 includes countries whiech utilize
a generzal-scope definiticn of mental disorder incluling retardzticn, tu:i
which have also enacted spesial legislztion applicable te =2t least cne

other disorder or condition such 29 alechcelism or drug dependenc;.

The third classificaticon was the most difflcult te determine, Zach

of these couniries has at least some specizl le_islaticn esteblishing
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separate programmes for mental illness and for mental retardation and
also for all, or most, of the other classifications. Some of these
countries do retain a general-scope law which may cover broad categories
of mental disorder, but they function largely under separately identi-

fiable laws and programmes for each group of patients or residents.

Table % reveals a wldespread adoption of special treatment and re-
habilitation laws for alcoholism and drug dependency, both among the

most active areas of new legislation in the entire mental health field.

Provisions concerning "alcoholices"™ and "drunken offenders" can, of
course, be found, not only in mental health legislation, but in the
eriminal law, motor vehicle law, labour law, insurance-programme legls-
lation, and in public health laws. A general review of this field was

1¢
recently completed at the WHO COffice of Mental Health in Geneva -,

The Scandinavian countrles have long been pioneers 1in developing
treatment programmes and legal control measures in the field of
alecholism and alcohol abuse, but many other countries are now applying
new legal measures to cope with this very serious health problem. Among
the current trends are efforts to remove criminal penalties for chronic
or public drunkeness and to deal legally with the disorder as a medically
and psychologically treatable illness rather than as a crime. An Alberta,
Canada law of 1970 specifically defines alccholism as an illness. In
1971 a Uniform Alcoholism and Intexification Treatment Act was adopted
in the United States of America by the National Conference of Commissioners
on Uniform State Laws. Under this law, criminal penalties for public
drunkeness are repealed and programmes of treatment and rehablilitation
are installed. The Act has received strong support from the federal
government which now requires the states to have adopted this law or
similar legislation in order to be eligible for certain federal highway
construction and maintenance funds. Also, the federal government has
made substantial demonstration grants to various metropolitan areas or
states to aid In the installation of programmes in the alecoholism and

alcohol abuse fields, especlally as related to road accidents.

New legislation related to drug dependency has been adopted in a

number of countries in the past ten years, largely in response to the
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TABLE 3

SCOPE OF MENTAL HEALTH LEGISLATION

BASIC SYSTEM

General Scope: Benin; Canada {British Columbia); Cyprus; Democratic

Yemen; Ghana; Iran; Kuwait; Lesotho; Nigeria; Romania; Saudi Arabia,
{(Draft Law); Sudan: Syriz; United Kingdom; United States of America
(Indiana),

Combines Mentally I11 and Retarded, but Separate Legislation for some

other Special Categories: Australia {South Australia and Victoria);

Brazil; Canada (Alberta); Egypt: Japan; Malaysia; Peru; Poland;
Switzerland {Basel and Geneva),

Separate Legislation for All,or nearly All, Categories: Costa Rica;

Denmark; France; Norway; United 3tates of America (Massachusetts);

Uruguay.

SPECIAL CATEGORIES

Combines Alcoholism and Drug Addiction: Australia (Vietoria); Brazil;

Norway.

Alecholism and Alcohcl Abuse: Australia (South Australia); Costa Rica;

Denmark; Egypt; France; Poland; Switzerland (Basel, Geneva); United

States of America (Massachusetts).

Drug Dependence and Drug Abuge: Australia (South Australia); Costa Rica;

Egypt; France; Japan; Malaysia; Peru; Senegal; Switzerland (Basel,Geneva);

United 3tates of America {Masszchusetts); Uruguay.

3exual Deviancy: Australia (South Australia); Denmark; Egypt; Norway;

Switzerland (Basel); United States of America (Massachusetts).
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cpread of drug use in the 1960s. The earlier laws dealt largely with
serious addiction or dependency upon the narcotic drugs. Later laws have
alsc covered the so-called "softer drugs" such as barbiturates and
amphetamines, Most of.the laws have established speciallzed treatment
and rehabilitation programmes, some of them compulsory, but they are less
apt to have removed criminal provisions than in the aleoholism field.
However, many of the laws allow treatment and rehabilitation to replace
entirely, or to some extent, the criminal sentence of a person found
guilty of illegal possession and use of drugs where the person is also

fcund by medical examination to be drug dependent.

There has been extensive actlvity in the field of international
narcotic drug control in the United Nations agencies and among the nations
of the world. The Single Cenvention on Narcotic Drugs has substantially
replaced earlier treaties In the field. The Convention on Psychotropic
Substances has also been adopted by a number of nations since its
initial approval in 1971. The Commission on Narcotic Drugs of the UN
formulates United Nations policy and coordinates efforts of the inter-
national community in the field. The Unlted Nations Division of Narcotic
Drugs, located in Geneva, serves as the substantive Secretariat for the
Commission on Narcotic Drugs. In 1971, the United Nations established
the Fund for Drug Abuse Controls, also headquartered in Geneva, At WHO,
a number of important Expert Committee reports relatine to drue

dependence have been issued since 1969.

Special attention has also been given to drug abuse and drug de-
pendency, as well as to efforts to encourage cooperation to develop more
uniform laws on control of drugs, in the Public Health Division and the

Legal Department at the Council of Europe, headquartered in Sirasbourg U1

A great deal of attention has been focussed on drug problems in the
United States of America so that some observatlon of legal changes in
that country in recent years should be of interest. 1In 1970 the National
Conference of Commissioners on.Uniform State Laws adopted the Uniform
Controlled Substance Act. It has been adopted in most of the American
states and it substantially revises the law in this field. A National
Commission on Marijuana and Drug Abuse, which made reports in 1972 and

1973, has had much less success in encouraging the states to adopt its

recommendations, especially those relating to removing or reducing
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. . 12
penalties for private possessicn and use of drugs™ . A number of ztate:s
have, however, adopted laws establiszhing drug dependency treztment zni

rehabilitation programmes,

It will be noted also in Table 3 that six of the countries surveyed
have adopted mental health laws in the field of sexual deviation. One
of the most noted specialized institutions in forensic psychiatry in the
world, Herstedvester Detention Centre, Glostrup, in Denmark, has long
given particular attention to the treatment of sexual offenders under

indefinite criminal sentences,

The legal provisions on sexual deviancy are probably the most
diverse of all of the special laws in legal philosophy and medical-
psychological therapeutic techniques, Some of the laws in the Scandi-
navian nations authorize sterilization and castration of sex offenders.
Sterilization is also allowed in some of the American states, but not in
either of those jurisdictions included in this review, The USA (Massa-
chusetts) law is representative of a wave of special laws passed in
the USA in the 1950s and 1960s to provide compulscory confinement,
usually for an indefinite period, for sexual deviants. The original
Massachusetts law was amended %o 1limit coverage to sexual offenders who
were "dangerous"; i.e. who used force in their sexual actions toward
others, or who sexually abused children. There is a special institution
in the state for these patients under the charge of a well known forensic

psychiatrist,

3, Community Mentzl Health Care :

As mentioned earlier, one of the most striking cof all of the changes
made in the delivery of mental health services in the past two decades
has been the increase in communiiy-based programmes and facilities. It
will be recalled that this area was the fourth-named of the essentizl
requirements for mental health legislation in the 1955 Report of WHO
Expert Committee on Mental Health. The Committee suggested: "setting
up of a specialized health service, i.e., a community psychiatric
service"lﬁ. Later in the Report, the Committee spoke of centrelized and

locally operated programmes in mental health.
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Some of the earliest evidence of legal change to community services
can be found in French enactments over the years. In 1944, an Order
was promulgated establishing a plan for the organization of a "ocolonie
familiale", or a special centre for placing former patients in foster
homes in the community. In a Ministry Memorandum in 1955, a programme
of support for community mental hyglene centres was established with
centrad povernmental funding on a sliding scale up to 80%. In the 1960s,
a master plan was adopted to modernize the mental hospitals and to
operate them on a "sectorization basis", gethering the patients by
sectors of the departments in France so that hospital and community
follow-up services could be coordinated effectively. Under a Memoran-
dum of 15 March 1960, community mental health centres have been estab-
lished in each department and in each city of over 20,000 inhabiltants.
Regulations within the national social security system have supported

mental health treatment services in the community centres.

A number of ccuntries have enacted laws or placement of patients
in foster homes. Changes have alsc been made in guardianship laws in
order to facllitate earlier discharge of mental patients or retarded
persons, or in order to be able to keep such ‘people in the community
and out of hospital entirely. A few countrles, such as Ghana, have en-

acted specific legislation on aftercare of patients in the community.

In some countries, the operation of mental health -services is
effectively decentralized as a part of general laws on government
structure, or as part of the law on the national health services, or
the public health clinic system. A basic decentralization to the states
or provinces is found in federal nations, of course, but it is found
also in many central governmental nations also where health services are

regionally or locally operated.

Very few of the countries surveyed, however, wWere found to have
provided specifically in their mental health legislation for locally
operated (and funded) community mental health centres offering a wide
range of legally required services. The great majority of our respondents
reported that the mental health laws, and the governmental funding pro-

grammes, did not prohibit but also did not authorize or encourage the

development of community based services. In seven countries it was
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reported that the law did seem to bar such programmes being cperated by

local governments, (Brazil, Cyprus, F1ji, Chana, India, Nigeria, Thailand).

The 1975 law in Sénégal specifically provides for the establishment
of psychiatric villages in each region to be made up of the mentally ill
and their families. Such programmes exist in other African states, but

are not specifically mentioned in available legislation.

In the USA, community mental health services, often grouped around
a locally operated "centre" with a citizen-board in charge of the policy
of the centre, developed as an outgrowth of child-guidance centres when
these facilities began to be expanded to deal broadly with family pro-
blems. Special laws were adopted in a number of states during the 1G50s
which greatly stimulated the growth of community mental health services,
usually operated by country governments under grants-in-aid by the
state governments. The Council of State Governments in 1959 produced a
model for a state community mental health act based closely upon the
Minnesota law of 1957. The entire field received further stimulus when
in 1963, the federal government passed the Community Mental Health
Centres Act which provided for grants-in-aid to establish centres
throughout the country. The law required such facilities to offer a
wide range of comprehensive, community mental health services. At the
present time, community mental health centres are operating in all 50 of
the American States with many of them also offering services for the
mental retarded, also with federal governmental funding.

4. Time Mevoted toc Legal Involvement:

In some of the psychiatrie literature, one finds complaints that

mental health legislation is deficient when it requires too much time of
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psychiatrists and cther clinical personnel to be spent on complying with
legal formalities. The Expert Commitiee Report in 18%% noted that in
many countries, before admission of patients "numerous legal formalities
nhave to be satisfied"l7. In regard to discharge, "cumbersome procedures”
often had to be observedla. The Committee also mentioned "frequent and
often unnecessary reports sent to a general authority by those in charge

of the hospital"lg.

Our questionnaire included a specific question about the time de-
voted o medicolegal matiers by psychiatrists under the current legis-
lation in the respective countries. Table 4 summarizes the results.
Alsc, we asked if there were psychiatrists specializing in medicolegal

work in the country. These responses are also summarized in Table 4.

As can be seen, few complaints were expressed concerning excessive
time spent on medicolegal requirements. However, many respondents inter-
preted the question as referring only to court appearances, not to the
filing of administrative reports and complying with hospitalization

procedures.

Some specialization in medicolegal work was found to exist in most
of the countries, but it was generally limited to a few psychiatrists.
Exceptions were noted in France and in Massachusetts in the United States
where there were large cadres of specialists in forensic psychiatry.
University medicolegal institutes were alseo active in forensic psychiatry
in Denmark, Japan, and Poland. There were a few forensic psychiatrists
in the United Kingdom working in prison programmes and probation out-
patient services, The predominant activity of the forensie psychiatrists
in all countries was in criminal cases. Very few were involved in civil-
court matters or in civil commitment procedures, except in the Scandi-

navian countries.

The group of respondents to our questionnaire included only a few
forensic psychiatrists. The responses which our respondents were able
to provide to this area of our inquiry were admittedly largely im-
pressionistic. A more thorough examination into these matters in each
country might well produce other data of considerable werth in an overall

evaluation of the impact of mental health legislation on the operation of
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TIME OF PSYCHIATRISTS DEVOTED TO MEDICOLEGAL QUESTIONS
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j | specializing in
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j GHANA None
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| NIGERTA
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|
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i
|
|
: Lagos
| SENEGAT, None
j DRAZIL There are speciclized
} psychiatrists
‘ {(especially in mental
hospitals which are
annexed 1o prisons).
URUGUAY Some, who work for the
technical forensic and
eriminal institute,
CANADA Some
USA
Massachusetts Division of Legal

Medicine in Depart-
ment of Mental Heclth
has approximately ~C
psychiatrists, mainly
nalf-time, Iin court
clinics and prison
work,

% of time of hos-
pital and other
psychiatrists_

Not over-burdened

Only psychiatrists
working in statu-
tory institutions
for compulsory de-
tention spend time
on medicoclegal
guestions.

Psychiatrists
working in a
government men-
tal hospital -
too mucn.

1l afternoon
per week

Around 500 re-
ports from psy-
chiatrists work-
ing in main men-
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500 or so from
private psy-
chiatrists in
other cases.

They may be re-
quired to take
part in court
cases.
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Psychiatrists
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Time devoted to
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court.

These psychiatrists
and otners are
asked to testify in
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New York
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Punjaﬁ

Uttar Pradesh

THATLAND

NORWAY

DENMARK

RUMANIA
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Geneva

ii

" 4 of psychiatrists

specializing in
legal questions

1 expert on forensic
psychiatrists in
Department of Mental
Health.

1 psychiatrist in some
hospitals full time.

None

One forensic psy-
chlatric hespital.

A number of forensic
psychiatrists through-
out France: in Paris
in 1975 there were 48
out of 862.

Some University depart-
ments specialized in
forensic psychiatry.

None

Recent tendency for
courts to appoint
psychiatric experts.

Some in special depart-
ments for legal psy-
chiatry and 2 specilal
prison departments.

Commission of medico-
legal psychiatry pro-
vides expertise in
medicolegal cases.
Medicolegal Institutes.

1l forensic psychiatrist
in prison programme,
medicolegal institute.

% of time of hos- -

pital and other
psychiatrists

Some time.

158 of time

Very little but
varles.

5%

Sometimes con-
siderable amount
of time.

Not very much
time.

Other comments

104 of new ad-
missions are
medicolegal cases.

Medicolegal cases

_are not frequent.

Forensic hospital
responsible for
court cases.
General hospitals:
very few court
cases admitted.
Expert evaluatlions
for courts. {Mainly
written) (Annual

list of psychiatrists
authorised tec do
these).

Satisfactory
system,

Considerable time
taken by socio-
legal questions.

Psychiatrists in
post-graduate
training provide
expart evaluatlions,



iid

% of psychiatrists ‘ % of time of hos-
¢ specializing in pital and other Cther comments
: legal questions psychlatrists
SWITZERLAND
Basel In the clinic 1 50% in general
- forensic psychiatrist. | clinie,
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i psychiatrists.
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EGYPT i One medicolegal
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IRAN Psychiatrist attached Some requested to
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partment of the
Ministry of Justice,
otherwise no special-
ised psychiatrists.
IRAQ i None Committee of 3 X |
; psychiatrists spend
2 mornings weekly
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{ offender cases at
. Shammayiah Mental
; | Hospital. ;
: | Committee of 3 i
i - psychiatrists in :
: ' Directory of Psy-
chiatriec Health, 2
meetings per week;
| deal with minor
i legal problems of
: patients.
KUWALT No forensic | :
psychiatrists, f E
AUSTRALIA oo
! S.Australla : Senior psychiatrist Most psychiatrists
5 - in charge of forensic do some reports for
; } services. the courts.
‘ Victoria " Some No vexatious
‘ litigation.
Tasmania ‘ Considerable time-
' {alcchol, road
sffenses, compen-
sation, forensic |
psychiatry).
N.5.Wales 20% of zdminis-
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JAPAN

iv
% of psychiatrists

specializing in
legal questions

None

One department of
forensic psychiatry,
Tokyo Medical and
Dental University's
psychiatrists also
placed in prisons,
family courts,
Juvenile correction-
al institutions.

None

Scme; one full-time
within the Justice
Department..

psychiatrists

% of time of hos-
pital and other

Other comments

Y& of the time. |
i

Majority of seniorg
psychiatrists
spend some time on
evaluation and
testimony for
courts.

Varies

"Some submit only

an affidavit to the
court; others have
to attend in
person,
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mental health programmes at different levels. It 15 our belief that tLhe
formalities required by law can be very effective, not cnly Iin safe-
guarding patients involved in the system, but in assuring administrative
accountability for programmes, gathering important statistical information,
and providing the foundation for effective mental health planning and

evaluation, These areas will be further discussed later in this Report,

C. Hospitalization Procedures:

1. Introduction:

The material in this section brings up to date the comparative

international survey produced at WHO in 1955.

There is a good measure of difference in the two studies, however,
as befits the passage of some 21 years. For example, extensive coverage
is devoted herein to the developing countries. Analysis is pro-
vided of countries with informal methods of mental hospitalization as

well as those with formal legislative structures.

Qur questicnnaire survey sought information on actual operation of
the mental health legislation, as well as on the functioning of the less
formal systems. Useful observations were obtained. However, the
analyses in these sectilons of our Report are necessarily concentrated
upon the content of the provisions, the internal checks and balances,
and the protective mechanisms of the laws and procedures. Changes are
discussed in relation to expressed policies of the governmental inguiries
and reports suggesting the reforms. Obviously, a deeper analysis of actual
practices would have been highly useful. However, the significance of the
actual law, the specific terms of the legislation, remain of great im-
portance. Modifications in mental healih administrative practices
usually remain only that - accommodations within limits, otut not sub-
stantial departures from the basic legal and political policy set out in
the legislation. Radical change in governmental practice, as well as in
legal language, 1s almost always accomplished by legal enactment. Re-
sistance to change is generally expressed through adnerence Lo the exist-
ing provisions of the law. These principles apply generally to puplic

administration, but they are most fundamentally cbserved in such areas

as mental health legisiation which for some 100 years has peesn very
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highly structured and detailed regarding operations and administration,
especially in regard to hospitalization, management of institutions, re-
porting and surveillance, and court review or appeal. No other medical
field has experienced such detailed and extensive legal-governmental
controls and surveillance, nor is any other area apt to undergo such congrol

in the future.

2. Classification of National Systems:

It has been thought useful to attempt to group the legal systems
studied into rough categories of complexity and legal formality. In
part this is a response to the widespread interest expressed in most
reform movements in this field to "simplify" the mental health legislation
to make access to care and treatment for all people freer and less
cumbersome. An examination of Table 5 will reveal the degree of success,

or failure, some nations have had in these efforts.

Four categories are utilized in the classification, The nations
grouped as "complex" are those with the most lengthy hospitalization codes
and with a relatively large number of alternative methods of admission,
including at least two different modes of involuntary hospitalization.
These naticns all have at least one emergency procedure. In almost all
of these systems, c¢ross-references are made from one procedure to another,

previding for considerable complication in interpretation.

The two middle groups are referred to as fintermediate". These nations
all have formal legislative systems. They are less complex, however, than
the first group, primarily because they have fewer hospitalization pro-
cedures, Confusing cross-references are less necessary. In many cases,
these laws are quite old. The newer reform legislation tends to add

complexity, not to reduce it, no matter what the intention of the pro-

posers,

The last classification lists those countries without formal legis-
lative structures governing mental hospital or other forms of psychiatric
care and treatment. The systems in operation in these countries were
simple and uncomplicated. As the later sections indicate, these nations
tended to rely heavily on what are identified as voluntary admissions
and police-escorted hecspitalizations. Considerable discreticon was found

to be rested with the administrators of the mental hospitals,
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TABLE 5

CLASSIFICATION CF NATIONAL SYSTEMS

*
Complex Legislative Systems: Australia; Egypt; Filji; Japan; Malaysia;

Uruguay:; United Kingdom; United States of Amerieca,

*% 1
Intermediate Legislative Systems I: Canada; Democratic Yemen; France; :

Ghana (new Act, 1971); Ihdia; Lesotho; Peru; Romania; Switzerland.

Intermediate Legislative Systems II: Brazil; Costa Rica; Denmark; Irag

(draft law); Nigeria; Norway; Poland; Sénégal; Sudan; Syria.

Informal Systems: Bahrain; Benin; Iran; Jordan; Kuwalt; Qatar;

Rwanda; Saudi Arabia; Thailand; Yemen.

* Mainly because of complex and detailed social insurance laws rather

than admission procedures.

*# Combines oldest law (1838) with extensive administrative decrees.
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3. Voluntzry iccess to Care:

The mevement toward voluntary care countinued to be strong all
during these past two decades, both by increase in the percentage of
patients admitted voluntarily as in-patients (see Part IIL, Section 4)
and in the even greater degree of utilization of alternative modes of care

in the community, most of which was delivered on a voluntary basis.

Table © summarizes the procedures for voluntary hospitalization in
the countries surveyed. Both the formal legislation systems and the in-

fermal non-legislative systems are analysed in this table.

We found three different voluntary admission systems operating in
the countries surveyed: (1) countries where there are clear legal pro-
visions authorizing voluntary or "informal"™ admission; (2) countries
where there are legal provisions only for involuntary commitment, but
where voluntary patients are administratively admitted; and (3) countries
where there 1s no law for any hospltalization, but where voluntary
patients are informally admitted. To complete the picture of practical
operation, we should note that the first two of these systems were found
also in countries where very few, if any, voluntary in-patients are
accepted, at least in public mental hospitals, though they may be found
in the psychiatric wards of general medical or university teaching

hospitals, or in private psychiatric facilities not covered by law.

Among both the countries with formal legal systems and those with
no legislation, but informal or administrative access to treatment, we
discovered very little actual difference in the requirements for ad-
mission, though relatives of patlents were perhaps more cften mentioned
as authorized to admit adult patients in the informal systems. These
informal non-legislative systems were also found to place no restrictions
on the patient discharging himself. The South American countries, even
though operating under formal legislative systems, also did not restriet

discharge.

Many countries in both systems allow relatives to discharge the
patient, but many require that the relative assure the hospital that the
patient or mentally retarded person would be cared for upcn return to

the community.



| Legal Basis

[AFRO}

NIGERIA

Lagos and
W, Nigeria

SENEGAL

Tne Lunatic
Asylums Ordi-

nance 1888. i

The Mental
Health Act
1971,

Tunacy Law,
1916;
amendment
1959 (W.Nig. )

Law No.'rs,00
of 9 July 197,
Art., 1,2,4,0.

TABLE 6

VOLUNTARY ACCESS TO CARE

Med .
Certificates

Written Application by

No legal provision

By patient himself in
i writing.

By patient himself in
writing.

i1 medical cer-
;tificate by a

imedical prac-

‘titioner.

No legal provision

| freatment on out-patient
 pasls, Application by
~patient or psychiatrist or
other medical practitioner.
Attendance a4t Psych. Dept.
of teaching hospitals.
NDiagnosis justi-
fying voluntary
treatment.,

Application by patient
‘himself.

periodic review).

Other formalities NDischarge

Change of Status

'By patient himself

jon T2 hrs written
‘notice.

By patlent himself
on 72 hrs written
notice,

, By Chief Admini-
‘strator; on

written appli-
cation of a rel-
ative or cther
person 72 hrs be-
forehand.

At will.

Monthly medical visits At w!ll., (Patients
of the patients (= can be required to
stay only for the
pericd necessary
for treatment and
pericdical consul-
tations),

If a patient re-
fuses to follow the
treatment plan and
is extremely agi-
tated or seriously
depressed, re can
be brought in for
med. exam. and
necessary treatment.




l Tt T T A I ! ) ’
‘E Legal Basis Written Application by Med, Cther formalities Nischarge } Change of Status [
RWANDA Informal (90% ! |
voluntary [
admissions). )
TESQTHO ! Mental Health : Patient or relative. One medical The relative must ac- On request by " The Medical Officer
( Taw of 1963; certicicate,. cept responsibility of! patient or reia- | can instit e pro-
90% section 5. patient shen dis- ‘tive on 7 days E ceedings f com-
voluntary| charged. notice. pulsory ad ssiomn.
patlents | sootion 4, No formality required. | :
T = T . i oo [ - e e e e oo S — e e e _‘1
TBENTN Triformal Patient's family. Agreement by the ‘
‘ Family to the treat- f
‘t i ment glven to the
' patient.
L.
BRAZIL. Decree No.24559 Patient himself. One medical At will.
of July 3 1934 certificate.
+ amendments in '
1961, 1974, -
URUCUAY Law No,9581 of | Patient himself or 'Medical certifi- | Statement by patient |At will " Can be changed to
8 August 1936. | legal representative, cate by the ad- | or legal represen- commitment by in-
[pitting medical | tative, forming the judge
officer. 2] Certificate of ad- and the psycho-
mission by hospital paths General
medical officer. Supervisory Beard,
T
PERU . Law No. 11272
~and
Executive Decree
of 14 October Patient himself. Not specified. At will,
1952 amended in
1963 and 1966. . |
COSTA | General Health | Patlent himself | Medical discharge
RICA ‘f Taw of 1973, or application by
} Book I, Ch.II, 'patient or his
[ Sec.23. | | family, i




TAMRO)

U3SA:

Massa-
chusetts

Ush:

Indiana

Legal Basis

Mass, General
Laws, Ch.l123,
Seec,?2,10,11.

Laws of 1970,
Ch, 883

Statutory and
regulatory.

: Indiana Code,

Ch. 9, 3Jec.Z.

Public Law 154
of 1975,

Written Application by

Med.
Certificate

Other formalities

‘Discharge

Change of Status

Patient, if over 16 years

Parents or guardian of
patient under 18 years,

Patlent or by parent or
guardian if under 18
years.

|
]
|
|
i
i

Not required

! Not required.

None

Admission only to
state owned or
operated facilities.

At will of patient
or parent or
guardian,

|
[

Patient or parent
or guardlan may
reguest release Iin
writing, super-
intendent must re-
lease within 5 |
days. %
Superintendent may.
release at any H
time if hospital-
ization no longer
advisable or
necessary, or if
he determines dis-
charge will con-
tribute to most
effective use of

! the hospital.

Superintendent may
require voluntary
patient to give 72
hrs notice of with-
drawal, can order

examination and file|

for involuntary
commitment.,

1
1

i
+

i
'

Within 5 days noticé

provisicn,superin-
tendent may make
petition for court
commitment.



AMRO::

CANADA

Briiish
Columblia

— ———

CANADA )
Alberta

 EEARC:

INDIA

[ B

THATLAND

Legal Basis

Mental Health

Act of 1973,
Sec.22.

Statutory and
regulatory.

Mental Health
Act of 1972.

Statutory and
regulatory.

Indian Lunacy
Act of 1912.

Section 4{1}.

Informal

iv

Med.
_Certificate

Written Application by

|
3

Patient over 16 years, 1 Physician
parent or guardlan under
. 16 years,
|
. Application for admission
.~ includes consent to
. electroshock treatment.

"Any person" may be ad- Not required
mitted as informal patient
in accordance with rules

of the facillty

Any person at least 16
years may, if capable of
expressing his own wishes,
be admitted as informal
patient desplte objections
of parent or guardian. !

Patient himself. | Not requlred,

Patient himself or rela-
tive or guardlan.

Not required,

i

|
[
s
\
i

Other formalilies

Special provisions,

section 21, provides

facility director
shall not admit

patients of any cate-
gory unless sultable
accommodation avail-

Discharge Chnange of Jtatus

. 72 hours after re-
ceipt of appli-
cation from
patient or parent
or guardlan,
director must dis-
charge.

able for care, treat-
ment and maintenance,

None

Consent of 2 visitors'

No admission without
the relative's agree-
ment.

U YU, |

At will on written Informal patienL may

_ notice. ‘be changed to formal
. (involuntary) at any
Superintendent time on basis of

medical certification
by "two therapists"
as under formal
admission.

shall also dis-
charge an informal
patient on certi-
cation by 2 thera-:
pists. ;

At will with 2& |

. hours written

- notice,
!




FRANCF.

Legal Basis

Written Application by

Med.
Certificate

Other formalities

Nischarge

Change of Status

Law on Mentally
111, 30 June

1838,

Regulations cn

"sectorization"

1960 - 1975,

Instruction
No. 120/52 of
1952.

Nc legal provision

H
!
! No formality required.
. Admission in "open
services",

Not required

Admission is provided
through policy of
"sectorization", or
admission to area of
hospital for own
community,

At will, even
against medical
advice

At the request of patient,
himself.

By cut-patient
physiclan at
hospital (may
be head of ad-
mitting hos-
pital).

Requires formal
consent of patlent.

On request, with

a certificate of
sufficient health
Issued by Director
or treating psy-
chiatrist.

ROMANTA Decret 246/958  Free access to treatment

Very large
- majority of
voluntary.

3SWITZERLAND

Ganeve

{SWITZERLANDf
b Razel

iArtiele N,

i

1

1

and Ord.
M.5.1005/1958
Ord.M.S.126/97:
and 74/1973.

Law of 1% March
1936, and 19%0.
Art.21,32, 27.

by patient, no formality.

Patient has to sign an ad-
mission form as proof of
his consent.

Not required,

Forrmm e

1 medical certi-
ficate.

All admissions are
notified to the
Board of Psychiatric
Surveillance.

Law of Dec.21

1961,

Written or oral request by
‘ the patient,

Not required.

At will, unless
dangerous to him-
self or to others.

By superintendent
with the advice of
psychiatric com-
mission which has
to glve its de-
cision within 14
days of request,

If dangerous to him-
self or to others,

the Board of Sur-

velllance can change
the patient's stutus!
inte involuntary hos%
pitalization. '
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|
|

EGYPT Mental Health Written applicaticon by  Not required . Report within 2 days
, o Act of 1944, patient himself or by hospital director |
i (91 ) Art. 21. guardian, - to board of control |
! voluntary on the condition of
{ . the patient. E
|

CYFRUS ‘The Mental No legal provision Not required

- T ——e

élOO% :olun ‘igtient aw of | formality {only |
AGary 31 Ho 1931. neurotic und mild psy- |
| ?:ei i - chotic cases are ad-
;ﬁiczsia? mitted to wing of General
i .

DENMARK

NORWAY

Law of 1938,

Legal Basis

Mental Health
Act of 1959,
Part I,%$5.
statutory and
regulatory.

Law of 1933
Order No.229 of
G September 1957
Law of 1959

e

-

vi

!Written Application by

Med.

gertificate

Other formalities

No written application re-
‘quired., Informal ad-
imission by patient and by
iparents or guardian for
;patient under 16 years.

i

Not required.

No mention of ad-
mission to general
hespitals, but in-
cludes NHS hospitals
and mental nursing
homes.

S,

Discharge

At will, but see
restriction in

"change of status",

By patient himself

Medical

ficate from a

general

titioner,

certi-

prac-

At will.

Law No.? of 28
April 1961.
g4,

By patient himself in
writing,

© Not required.

" intendent of hospital

Decision of admission
left to the super-

o

Right to be dis-~
charged within 3

weeks on patient’

request,

At will on writt

i notice,

Mospital in Nicosia).

Change of status

ReSpOﬂolble medical
officer can retain
an informal patient
for 72 hours to

make application for
involuntary hos-
pitalization.

Not possible. !

3

H

en {Possible when the
mental condition of
ta veluntary patient
so requires, pro-
!vided procedure for

i involuntary hospital-
,1zation is followed.

——— _,r.,_._rﬁ_._ e e e e



ELegal Basls - Written Application by Med,
; ‘ Certificate
|EMRO}: . |
IRAN - Informal | No formality, free access
to treatment. :
(90%-100% |
voluntary)
TRAQ ‘Informal Voluntary accesé avail-
(Almost 1O0% ; able for all
voluntary). | Draft Law Written application -
) above 18 by patient; !
| under 18 by a parent or 1 medical
‘ guardian. report.
e e min e e e e e e i e e+ RS e e it s s Tt e e et <o
KUWATIT ; Informal. By patient or his family.
(95% i (Agreement i

vii

Other formalities

voluntary )

, between health
lauthorities and

' police author-

bities). J
4 i
é,,. e o _.—.?_
i YEMEN Informal
! . — - 1. e e —— - —
3DEMOCRATIC Aden Laws, Request by patient or Not required.
i YEMEN Chapter 87. 'family in writing. !
! Lunacy Ordinance: {
‘ of 20 July 1938.L i
- R S b e e e e e R _
f QATAR Informal, [Request by patient or
{ relative.
| e = e e -

BAHRAIN Informal, Patient and family have
complete access to treat-
ment,

e SO - e , -
:  JORDAN Informal. Patient himself or family.
H
E 3UDAN Public Hezlth Mo legal provision.

Law of 1975.

PO .- o

Informal admissions.

Discharge

Signature of a special
form for consent to
treatment.

Consent of patient or
family required.
Consent of 2 visitors.

- — 4

When condition has

‘At will., For
iminor, at request
of parent or
guardian,

improved.

i Trial discharge.
1Discharge granted
agalinst medical
advice,

At will on 24 hrs
written notice.

At will.

e

o

' Change of Status

|
T
'
b

P e e

'
S




viii

Change of 3tatu,

Possible provided
that procedures for -
involuntary hos-
pltalization are
followed.

Possible conversion

©inte involuntary

hospitalization,

Possible change
of status.

Legal Baslis Written Application by Med. Other formalities Discharge
[EMRO: Certificate L i
1
SYRIA ‘ 1954 Decree No legal provision. }
i 1964, Regulations i
SAUDI Informal Request of patient or ' On request after
ARABIA “relative. - permission of
f . speclalist, or
i i after recovery. ‘
i é e e e e e f e SR SR
} Nraft Law, fo patient or perscn i Agreement of the Ry order of the !
' i responsible for him. ? Director of Hospital. Director of hos- E
: ! ! pital when suf- |
: : ' ; ficlent improve- '
! l { ; ment or on re- !
; { ! quest of patient's{
' ‘ e | tamily _—
“WPRO: ! i i
: !
N i
AUSTRALIA Mental Health |Above 16, request signed Notification within | At will with 72 |
South " Act 1935-1974, |by patient himself. ‘ 48 nrs of reception ; hours notice. ‘
Australia | Part VI,Sect. Under 16, by parent. i+ medical to Director General -g f
— 137. | certificate. medical examination ! |
i f within 24 nrs. |
Victoria . Mental Health Above 16, request signed ? Notification to the -On reguest on-
EAct of 1999, by patient himself. ] Chief Medical Officer | 3 days written ;
*Admisslicns: Sect, 41 and Under 16, by parent or .+ medical within 72 hours of application; '
to _informall guardian. - gertificate. any admission. —on order of super-
. "tnformal" ; intendent or chiefl
i hospitals. i medical officer;
! i -leave of absence
; g possible for up to
] | 3 months.
‘ .
{ - FLJI Law on Mental  |Written application - } Medical examin- Within 48 hours the At will on 72 hrs
j(Only 2% Treatment of above 18 by self; | ation in hos- superintendent will | notice.
| voluntary).} 1967, Art.16,17. under 18 by parent or " pital after send written notice
! guardian. admission, | to board of visitors. ; :
L bl N o



WPRO:

Legal Basis

JAPAN

(Very few,
!up Lo 204
voluntary).

MALAYSIA

{(Very low,
Dul%l
voluntary )

b i i et

Written Application by

Med.
Certificate

Other formalities

Mental Health
Act of 1950,

No legal pro-
visions on
voluntary
access to treat-
ment.

- e 4+

No formality required.

’,\4. PRSI
" Mental disorder
| ordinance of

1 19%2, sect,39.

Written application by
patient himself,

Not'requ;red.

Discharge

At will.

Change of Status

b s Ve e iR mm e m s o am —emo

At will upon
written notice
7 days before-
hand.

Possible change of
status by a magis-

trate on application
by the visitors.

| R

Jp—
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The most frequently discussed, and most imitated, new departure in
this area during these past 20 years was undoubtedly the British adoptiomn
of an "informal" admission system. Voluntary admission had been pioneered

in the United Kingdom. It had first been made available through

administrative measures in parts of Scotland during the last decade of the
19th century. This experience led to recommendations for reform of the
more rigid laws applying in England and Wales, and as a result, the Mental Treat-

ment Act was enacted in 1930, by which "voluntary admission" became legal.

The percentage of voluntary patients had risen dramatically so that the Royal
Commission in 1954-1957 placed it at 75% in England and Wales in 1957 with some
hospitals as high as 90%. udevertheless, the Royal Commission was dis-
turbed at reporis that some patients were refused voluntary admission at
some hospitals because the patient was belleved by the staff not to be

able to make a specific request for care and did not seem to understand

his situation and need for treatment. A written application for

admission made and signed by the patient was required under the 1930 law,

as was the patient's formal notice of intention to leave the hospital.

The Royal Commission recommended and the Parliament enacted in the 1959

law a method of admission generally known as "informal” under which no
requirements may be imposed on the patient to make an affirmative re-

quest for care and treatment and where the patient is not required to

make out and sign admission forms.

The new idea was highly popular with psychiatrists and other physicians
at the time. It struck the fancy of mental health administrators in many
countries. It seemed a clear and ringing departure from the tight re-
strictions of the legal systems so long imposed on the mental hospitals.

The admitting doctors could now make the decisions on admission and mental
institutions could begin to become like other "hospitals" for sick people
with no legal controls on who could be admitted and under what circum-

stances,

Another appealing feature of the new system was that it seemed to
require no legal change for its installation. If a hospital admini-
strator wanted an"informal admission" procedure, all he needed to do was
to Instruct the admissions office not to require patients to make out

papers or forms. The patients were nct listed as "voluntary", even where
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the hospital had such a legal method of hospitallzation, The Royal
Commission had given its opinion that the British hospitals need not wait
for a change in the law to adopt the methodgo. The Parliament impliedly
agreed with this view, since the new law does not contain & specific
procedure for informal or voluntary admission per se, It contains, very
early on in the law, a declaration of pclicy asserting that the Aet shall

not be construed as preventing such a programme:

"Nothing in this Act shall be construed
as preventing a patient who requires
treatment for mental disorder from being
admitted to any hospital or mental
nursing home in pursuance of arrange-
ments made in that behalf and without
any application, order or direction
rendering him liable to be detained
under this Aect, or from remaining in
any hospital or mental nursing home in
pursuance of such arrangements after he
has ceased to be so liable to be

detained"EI.

The informal system was quickly adopted in a few of the American states.
Some administrators imstalled it without legal authorization and cften
without informing state officials that they were doing so. A number of

countries within the British Commonwealth have amended their laws since

1959 to install an informal admission procedure.

The éhange in Oreat Britain was not, however, tc prove as dramatic
as it first seemed. The informal patients were held tc be covered by all
of the same restrictions as all other in-patients in the mental hospitals
in regard to eivil rights, driver's licenses, communication by post and
telephone, having pocket money, ete, Also, their right to leave the
hospital at will, which seemed clearly spelled out in the above state-
ment of policy in the Aect, was abridged in another section of the law
which continued the former law allowing the medical officer in charge of
the patient to retain any informal patient for 72 hours pending making
an application for his formal involuntary admissiongg. The latter change
can be made at any time and does not require that the patient request
discharge, Also, the change to inveluntary status is made without prior

court review or application to a court or tribunal,
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It would seem clear that a compromlse was reached in the Parliament.
One side achieved enactment on a new "informal admission" and got most
of the publicity. The more conservative doubters retained the holéd on
the patients which could be applied when needed with recalclitrant patients

or persons thought dangerous to release.

Voluntary or informal admissions have risen in England and Wales,
but not into percentages in the 90s as was earlier predicted. By 1972,

the informal category was at S44%,

Qther nations following the British example have tended to enact
admission procedures entitled "informal" rather than to adopt policy

statements on the matter.

Costa Rica, however, in its General Health Law adopted in 1973, has
a Chapter on "Rights and Duties Relating to the Restoraticn of Personal
Health" and therein adopted a general policy statement encouraging

voluntary access to care:

"Mental patients and perscons dependent
on drugs or other substances, including
alccholics, may submit voluntarily to
specialized out-patient or in-patient
treatment provided by the health
services; they must undergo such treat-
ment. whenever competent authority deems
it necessary to order such treatment,
following the procedures and subject

to the requirements laid down in

pertinent regulations"gj.

As some aid to understanding the law in practice as well as on the
statute books, we suggest that the reader of Table € alsc be aware of the
percentages of voluntary admissions for each of the countries listed
earlier in Table 2. Where the differences are most significant, or are
at variance with the legal implications, we have listed the percentages

of voluntary admissions directly onto Table 6.
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4., Involuntary Hospitalizetion:

This category of involuntary care covers those procedures whicn
authorize an Indefinite commitment without limitatlIon of time, ani whers
a time-1imit 1is not specified. It also includes procedures which have
limits of time out where there is no restriction on renewals. There s
tWwo tables, one covering the nations with formal le “slative systome

(Table T7), and the other covering the informal sy = rms(Table 3).

In this section will be found the mest dramatic change ir Lhe
hospitalization procedures which will be recorde? in this survey. 1
concerns the movement toward compulscory hosplitalizatiosn on medice:
certification alone without orior judicial or zdministrative tribunzl -o-

view.

It will be recalled thzt this form of hospitalization was ztronsly
supported in both the Expert Committee Report and the iniernaticnal
comparative legislative review in 19%5. At that time, there sere 1%

Jurisdicetions in this category among the 37 countries surveyed.

In 197%, however, we found 32 countries with at leaot one proecdur.
for involuntary hospitalization on medical certification alone cut of 7

in our survey.

There is every indication that in the countries which have this
method, it is the most heavily used procedure for prolonged hospltall-
zation, In 11 countries of the 22, it iz the only compulsory method of
admission for prolonged care and treatment. The oldest legislation of

this kind is the French law of 1938,



TABLE 7

INVOLUNTARY HOSPITALIZATION

Grounds ]Application by D°:t::g:1:;n“g Ce::‘::‘;::te For:;.l::1es Length of Stay | Appeal . Periodic Review | Discharge | Trial Discharge Ch;:f:u:r
AFRO: i
GHANA Good cause |Information on |Magistrate order|l Medical Not specified. —By Magis- [At the discretion
0ld Ordi- to suspect |oath by any in- Certificate. trate or- |of the Director
nance, and believe|formant. : der under [of Medical Ser-
that some written vices.
1888,
peraon is a i request.
lunatic and 1 '~By the
Jor proper ! Director
subject for | of Medi-
confinement ! cal Ser-
jvices.
Mental Expedient Information by |Magistrate order.|2 Medical Temporary treat-;Toc the At ex—
Health Act|for the any informant recom- ment: not ex- Mental ‘» piration
of 1971. welfare of |on cath, mendations ceeding 6months.|Health i of period
the person from which Review specified
believed to one shall Prolonged treat-ip . | by Magis-
be suffer- pa from a ment: not ex- bunal. trate.
ceeding 18
ing from paychia- months. renew- |-By Mental
mental ill- trist, able. ' | Health
ness or for | Tribunal,
the public notwith-
safety. standing
order of
Magistrate
| -Magistrate
order un-~
der re-
quest by
Chief Ad-
minis-
trator.
NIGERIA Person sus- {Information on {(Magistrate orderJl Medical Not specified., |To the ~Magistrate By Governor
Lagos and pected of Joath by any Certificate visiting order with{(State com-
W.Nigeria being a informant. by gualified commit- a Certi- |missioner)
* lunatic and medical prac+ tee ap- ficate of |[order (only
a proper titioner. pointed Sanity is~[if some '
Lunacy Law subject for by the sued by other per-
of 1916. confinement 4 state either the}son takes
commis- superin- |charge of
sioner. tendent or|patient).
2 medical
practitiont
ars,




AFRO;

NIGERIA
(Contd.)

SENEGAL

Law No.
75-80, of
g9 July
1975,

Grounds

If patient

has com-
mitted a
criminal
offence or
when his
behaviour
is dan-
gerous for
himself or
publiec
safety or
if he re-
fuses to
be treated.

Applicetion by

Written re-
quest by the
Prefect.

Dacision making
Authority

Judicial order
by Court based
on facts and
concensious of
the police re-
port.

Medical
Certificate

Medical
Certificates
(numbers not
mentioned),

Other
Formelities

Length of Stay

Pending the Not specified.

Judicial
decision the
patient is
temporarily
detained in
the special
infirmary of
the special-
ised closed-
in insti-
tution.
Period not
exceeding 2
weeks.

Appeal Periodic Review Discherge

Appeal Governor's ocrder

for re- (or State com-

lease missioner)whether

can be recovered or not.

iniated

by psy-

chia-

trist,

relative

or

patient

through

psychia-

trist, to

Governcer.
When it
seems that
the
patient's
condition
allows him
to be

treated on
a voluntary
basis,
quest
by the hos-
pital di-
rector;

by any in-
terested
person;

by public
prosecutor
to the
Court for a
discharge
order.

re-

Trial Discharge

Possible under

some cirgum-
stances,

Change of
Status



[Decision making Medical { Other
AFRO: Grounds ‘Appllcat1on by Authority " Certificate lFormalities Length of Stay Appeal
LESOTHO Allegation (Responsible Authorization Reccommen- ~Recommen - 1 year. To the
that the ‘relative. (approval) by dation of a dation from ‘Renewabla year- Lesotho
Mental patient is the permanent medical medical 1y after ex- Mental
Health suffering Secretary of officer. officer in amination by Health
Law of from men- Health. " charge of imedical officer Tribunal,
1963. tal hyper- . hospital jin charge of by or in
disorder, . within 14 {mental haspital, respect
expedient ‘ days. Can iwithin 2 months of a
in the in-~ . either dis- prior to date patient
terests of , charge iof renewal. ' to be de-
the i patient or tained
patient or . recommend against |
for the detention, wrongful
protection —-Al1 patients detention;
of other must be -against
,parsons., reported, refusal of
' when dis- . discharge
i | charged, to {within 2B
the per~ ‘days};
| manent : -against
| Secratary : lack of
of Health adequate
and Dis- ! attention.
trict Admini~
'strator.
‘ b
P .
———- - -
. AMRO: '
i BRAZIL |Suicidal Husband,wife, -Police au- 1 medical ‘Not specified. '
| Decree No. tondency, relative, thorities; certificate, i :
i24559 of |serious superintendent -confirmation ; !
la July 1994, lagression  of hospital by court de=- ;
; Amendment, [to an— psychiatric cision. i
{1981, 1974 other ocut-patient ;
i persaon, be- department, !
H haviour welfare board, '
; troubling legal repre-

aocial 1ifs sentative,
immoral interested
actions, party.

Periodic Review

- -

Discharge

-Order for
discharge
mede by the
responsible
medical of-
ficer for
patients
under ob-

" servation,

I-Made by the

| responsible

'medical of-
ficer, the
permanent

' Secretary
of Health
or the re-

' sponsible

, ralative of
patient ap-
proved by

' the medical

" officer, for
patients
detained in
pursuance
of a medi~
cal recom-
mendation.

-By the
Mental
Health Re-
view Tri-
bunal,

O ———

Trial Dischargei Crange of

Status

- On request
by some
person who
applied
for ad-
.mission, by
' superin-
tendent.



Grounds
AMRO:
URUGUAY Patient
Law Na, dangerous
9.581 of to him-
8 August self or
1936, to others,
usa Failure
Massa- to hos-
Eﬂaggtts pitalize
_— would
Mass.Gen., c¢reate
Laws, likel:i-
Ch.123, nood of
L;;;iof serious
1970, harm,
Ch.888,
Indiana Temporary
commit-
Indiana ment.
Cade, Ch. 3, Dangerous
§ 2. { substan-
Public tial risk
Law 154 Do will
of 1975, Darm him-
self or
others) or
gravely
./ﬂ disordsred

{in danger
of coming
to harm be-
cause of

Application by

Husband,wife,
relative, in-
terested.
party, legal

Declsion making
Authority

-Medical pre-
scription.
-Police de-
cision,

representative. ~Judicial de-

-Applicant (not
defined in
statute; pro-
vided in
regulations).

-Petition by
superinten-—
dent of
faculty.

r

f

! Superintendent,
health officer,
police officer,
relative,
friend,
guardian,.-and
spouse .

cision,
-Public Assis-
tance Bodies,

District
Court.

Hearing cn
request of
patient.

Probate court;
can order treat-
ment plan for
patient within
15 days of am~
mission,
Superintendent
can refuse ad-
mission, even if
court ordered,if
adequate space,
treatment staff,
and treatment
facilities are
not appropriate

to needs of
patient.

Medical
Certificate

' 1 Medical

Certificate
of dis-
ability
signed by 2
physicians
within 10
days before
admission.

Not re-
quired on
application,
but a dis-
court at
hearing may
order inde-
pendent
medical ex-
amination
on request
of the per-
son or his
counsel.

Not re-
gquired on
application,
but a phy-
slcian may
he appointed
by the court
to examine
the person
and report
to the court
prior to the
hearing.

| |
] Other !
‘Formalities |Length of Stay

A

Signed de-
claration

by relative
or legal
represen~
tative,
Notification
of detention '
within 24hrs
to Psycho- ;
paths Generai
Supervisory :
Board and to -
relevant
Jjudge for in-
competence
procadures,

Not specified.

|

Right to lG months on
court-appointfirst order cf
ted counsel |00mmitment, 1
if indigent. |year on sub-
Hearing can |sequent com-
be at hos- mitments
pital if jus+(patient en-
tice deter- 'titled to
mines, ‘court hearing
prior to fur-
ther commit-
ment orders).

Right to be Temporary

represented (up to 90 days).
:? ﬁounsel. Regular com-
ight to mitment
:ppe?r at a (indefinite,
earing an vearly re-
present and
newal.
cross-exam-
ine wit~-
nesses;

court can
waive pre-
gence at
hearing if
injurious
to health

Appeal Periodic Review
To the

Psyco-

paths

General

Super-

visory

Board.

Appeal of At least on ad-
decision |mission, once
of dig- ‘puring first 3
trict months after
court to |admission, once
Appellete during second 3
Division [months, and an-
of dis- nually there-
trict after.

courts on {Review shall in-

matters oficlude,...(see

law as in text for further

civil elaboration).

cases.,

Court hearing
annually as re-
quest for re-
newal of regu-
lar commitment;
court may order
more than one
review each
year on good
cause shown.

A

. . Change of
Discharge Trial Discharge Status
,. - \ -
By Superin- By Medical Di-
.tendent, at rector of hos-
,any time,at ipital,for
‘will or on |period not ex-
request of ceeding 3
relatives onths, Re-
or legal ewable up to
represen- years.
tative or
jon medical .
iadvice,when
ipatient is
not
~dangerous.
v e S -
Superinten- ;Interim com- After
dent can dis~munity leave periodic
charge at anyallowed by ireview,
| time. superinten- lcan be
See also re- [dent at any changed tao
| quired de- jtime, ‘voluntary
jcisions on E status.

b .

i discharge at
periedic re-
view.

Superinten-
dent or at-
tending
physician
can dis-
charge at
any time;
must notify
court which
terminates
commitment.



4 ¥
Deoision making Medioal Other ' hange of
o Grounds Applicationby Authority Certificate |Formalities Length of Stay | Appeal |Pericdic Review [Discharge [Trial Diacharge | o, . ..
UsA inability to or well-
provide for being.
Indiana )19 food,
./. clothing,
shelter,or
other
assential
human needs.;
Regular
commitment
Person who
appears to
be suffer-
ing from a
chronic memn—|
tal illness
which is
reasonebly
expacted to
require
custody,
care, or
treatment
exceeding
90 days,
CANADA Requires ear relative, |Director of 2 physicians, 1 year, renewal|Person, Director of | Dirsotor of
B care, super- rson who has | facility who can for 1 year,then|near re- hoapital or | hospital may re-
ritish
—_— vision, and owledge of refuse to admit at 2 year in-_|lative,or observation | lease on leave
Columbia LA "
—— lcontrol for him, any peace | unless approp- tervals, _ anyone on unit may for designated
Mental oWn pro- fficer, or riate facilities his be- discharge a | purposes for
Health Act|tection or pnyone who has | etc, are avail- half may patient troq stipulated
of 1964, wolfare of vason to be- able, appeal to hig unit. periods of time
§§ 23-24, jothers. ieve he is Hudge in cham- Judge 1in on such oon-
ntally dis- hars, chambers ditions as he
brdered. - prior to may prescribe.
| commi t~
ment, or
within 3
montha of
admission
- -Also,
patient
can re-
quest
hearing
after 30
A days in
hopit@l_ ,..,..} . N A - —



R

Medical

Decision making Other Fhange of
Grounds Application L h of Sta 1 Periodic Revi Discharge |[Trial Discharge
o: PP % | suthority Certificate |Formalities | °n&'h of Stay | Appea ricdlc Review T B | status
before
'Eéﬂégﬁ special
British .
| T— hearing
i Columbia
] raviaw
fafe body.
{Specify
menbers )
|
Alberta In & con- None required; [No court review; | 2 Certifi- On first certi-| Raview By consequence Facility
f dition pre- [ action is by [2 therapist's cates, at ficate,l month;| panel  |of ecertification | director
Mental senting the 2 thera- |certificates, least 1 by second certi- |can hear jon renewal by 2 may dis-
‘Health Act|danger to pists. physician, ficate,2months;| one ap- |therapists charge
Hf person re-
‘of 1972, self or T, X other can he third certifi-~ | peal mentioned under where or-
Police officer | fused examinadtion " . " "
§§ others. from “"thera- cate, 6 months;! during length of stay', | dered by
13-22, can apprehend |therapists can T
i pist’ licen- each subse- each Supreme
' and take to get court order !
| . . sed under quent renewal certifi- Court, by
hospital if for examination, X ;s .
. . . this Act(see certificate, 6 | cate Review
mentally dis- {Police officer i ]
! toxt dis- months (each period. Panel, or
: ordered, can apprehend . 1 o
i cussion), by 2 therapistg. Party by certifi-
| danger to self|person.
. can be cate of
: or others,and i
. . present discharge
] acting dis-
| unless by 2 thera-
orderly. 4
{ adverse pists.
! effect
; upon
health.
Appeal
to Sup~-
reme
Court
within 1
month of
decision
! by Re-
view
Panel.
COSTA RICA !Treatment "Competent Any commit~ Medical dis-
deemed Authority”, ment must be charge or
General necessary by reported by application
Health Law|"competent Director of by patient
jof 1865, tauthority". establish- or family,
ment to Sup-
reme Court
of Justice.




1

+
. . Decision makin Medical Other i i E:ange of
| o Grounds Applicationby Authority & Certificate Formalities Length of Stay | Appeal Pericdic Heview |Discharge Trial Discharge Status
. PERU Mental {ff'he patient himf Cne medical Not specified. | Appeal By medical |Provisicnal dis+
patients lself; certificate against superin-~ charge granted
.Executive |who are a jhis relative or made no more refusal tendent by medical
;Decree of |danger to legal represen- than 20 days of dis- when there |superintendent
i 14 October|themselves tative; before ad- charge is no long-|upon application
1952, or to other lice author- mission. to Men- er any need|by relative or
i Amended in ity; tal for de~ representative
11963 and ny other per- Health tention. of patient pro-
! 1966, on provided Council, vided patient
) ithat documen- will be given
. Appeal
i tary evidence against necessary care
is produced improper treatment.
that the commit- Becomes final
patient is after 3 months.
f fHangerous, neg- ment or
5 lected or bad- treat-
' Iy treated. ment to
! Mental
' Persons who Court order, Health
i Council.
! by reason of]
! their
! dangerous
' tendencies
' should be
i placed un-
' der control,
|
SEARO: Punjab
INDIA Allegation |-Application by|Magistrate's 2 medical Personal ex- | Not specified. | Appeal tq Order of
of lunacy. husband, wife, |reception order. | certificatesamination by o Visitors discharge
Pun jab relative or : Magistrate, which caq by board of
and other person. be for- Vigitors.
warded t
Uttar Person al- |-Arrest by Magistrate's 1 medical Personal ex-| Not specified. f| the courf ‘Upon appli-
Pradesh |leged to be | police officer|reception order, | certificate, |amination by or the cation by
a lunatic or report by Magistrate, Director the person
Lunacy Act{found wan- | police officer of HealtH who made
of 1812, |dering at or informant. Services., :l;:np::i-
large or
dangsrous or] admission,
not under Uttar by the per-
Pradesh son in
proper care —
. / and contrel Appeal td charge of
or cruelly the the asylum.
treated or Criminal -Delivery in
neglected. or the care and
Executivg custody of
Person al- [Application by|Court order af~ | Not required Not specified, | Magis- a friend or
leged to be | relative or ter inguisition. trat's ralative,
|a lunatie, the Advocate- Court.



. . Decision making Medical Other Change of
Grounds Applicationb; h s iodic Revi Discharge Tri Discharge
PP Y Authority Certificate Fo lities Length of Stay Appeal Peri c ow is rg! rial Disc Z Status
SEARO:
INDIA of unsound | General. When found
mind and in-< on inquisi
./. capahle of tion not t
managing he unsound
himself or of mind,
his affairs)
EURO:
FRANCE Placement (Written appli- 1 medical FAdmission Not specified., [To the When hospi- In case
Volontariae: jcation by hus- certificate. |[bulletin in- competent tal phy- mental con-
Law of 30 |Accessity band, wife, cluding mediq court of sicions havdg dition of
June 1838.1for treat- |relative, cal certifi- the signed a patient
ment and friend, cate, to be region certificate presenting
detention, sent to where of recovery.| danger for
Police Pre- hospita uhlic
N : 5P 1 On request publi
fect who in is lo=- # familyv order of
turn will cated. o m Z safaty of
inform the or persa others, the
H . who re-
public Prefact
quasted ad-
prosecutor, ission. or can change
IWithin 2 m : his status
of the Pre-
weeks of ad- into
. . fect. "
mission,new Placement
medical By the d'oftice".
certificate. court in
case of ap-
Placement Prefect of Not required |Notification To the Pnce every 6 peal.
d'Office: police. in the law to the pub- competentmonths, report to
: . By the Pre-
but often in | lic prose- court of [the Prefect on
Danger for . . fect on
practice, cutor, to the ach individual ,
public . R modical ad-
the family region kase, by hespital| |
order and . . viege
of patient. where physician (nature
safety of . .
thers hospital jof illness and By the
others. .
. - esults of t - t i
In case of Police officer Medical 24 hours is lo pesults o reat-) court in
oy e . cated, ment). Prefect case of ap-
emergency or mayor. certificate. | notification ) .
.7 will decide for peal.
| (imminent to the each case either
Prefect.

Idanger).

-

SRR

prolongation of
Eetention or dis-
harge.




L4 . Decision making Medical Other Change of
" suRo: Grounds Application by Authority Cortificate |Formalities | ePSth of Stay |Appeal [Periodic Review |Discharge [Trial Discharge [ g /0 o
' POLAND tient Family member, | Formal confir- Determined by [Intro- Request by | Temporary leave
ound dange-|guardian, mation by head medical head of duced by | raons who | allowed to vigid
Insgtruc- fous to him- |physician, of admitting institution. persons solicited relatives,
tion of elf or to institution. author- |_ admission. |Only twice yeard
the ocliety, ized to IGranted, ly for up to 7
Ministry request subject to days each, at
of Health admission a certifi- | the discretion
of 10 (patient, cate of of hospital
December, relative, sufficient director.
1952, guardian, health.
physician
Persons hav- |President of Court decision, |Medical Confirmation legal Reguest by
$ng commit~ [the Court, Certificate of admission authority Court of
ted an of- Public Prose- confirming by head of to the Public
fence, cutor. need for ad- { hospital. competent Prusecutor,
mission. admini- subject to
strative a certifi-
authority| cate of
sufficient
health,
By director
of hospital,
ROMANIA  pangerous- [On information | Judicial de- Medical ex~ | Provisional |Until the Appeal Periodic review |During pro-| Provisional
hess - when Jor ex officio, | cision by amination by | detention patient is no |[against | every 6 months |vision of discharge is
Decret pental report by the people’s court. |a psychia- pending de- [ Longer con- any de- by the Medical |[detention, possible pend-
12/965 of patients public trist. cision by sidersd to be cision Board. discharge ing court's
25 Jan., [endanger prosecutor, people's dangerous. taken by on recom-— decision on
1965, theiy own court. the ’ mendation final discharge
Penal life,health During pro- people's by Medical
Code, br bodily visional de- court, Board or by
integrity or tention ex- pursuant public pro-
khat of amination by to pro= secutor or
pthers, and medical visions by court.
hre liable hoard. of the During de-
to commit at Opinion com- Code of tention it~
any time municated to Civil self, dis-
pther serious public pro- Procedurd charge by
pcta covered secutor order of
by penal within & the court
legislation; days of ad~ on petition
pr migsion to by public
ropeatedly hoapital. prosecutor,
hrid sorious-— patient,his
Ly disturb- In case of family, the
ing, because deprivation Medical
bf their be- of Civil Board.,
haviour, the rights,
hormal liv=- notification|
A ing or to competen B I P S . .




E:hange of

i ™ : .
; EURO: Grounds Applicationby De:ziizr;;::kmg Cet:(iliiz.:;te Forzzrlle;ms Length of Stay Appeal Periodic Review Discharge Trial Discharge Status
" ROMANTA working cond supervisory
/ ditions of hody,
e other guardian, or
' persons. parents of a
: minor.
‘-SWITZER— Emergency, |Patients, Authorization of |1 medical Notification {Not specified. L&ppeal to By medical [Conditional dis-+
LAND obvious friends, legal 'Health Depart- certificate to the the Board officer of charge:patient
. danger or representative.| ment. (symptoms of | jurisdiction of Psy=~ hospital. under the re-
* Geneva neglect. Police illness and in charge of chiatric By Board of spensibility of
reasons for procedures Surveil- y Boar ? a qualified
1 Law of authority. : : . Psychlatric .
' March 14, hospitali~ fo;‘.‘ guardlazﬁ lance. Surveillance perscn who will
Board of Psy- zation), ship. | take care of
1935, . lAppeal to (Discharge .
! Amended 1 fhiatric Sur- the com- is always him. R
; April 1959{ veillance. patent provisional)_‘Zri:teglzc";;;ga
P - r y -
' ; :ii:zive rector of hos-
g juris- pital for 30
: dictien, days at a time,
; - [ S [PV A PR . - I [ W [ S
| Basel Danger to Guardianship 1 medical Not specified. jAppeal to By superin-
Law of security, | Jurisdiction or certificgte the psy- tendent
21 Decem- order and Penal Court. issued with- chiatric with the
i public moral in 14 days commis- advice of
!ber 1961, i X
) or them- of admission, sion. the psy-
? selves. chiatric
Need of carEJ A;:peal to commission
and super- gojern—- which has tg
vision. give 1ts
| Need of gent . degigion
i treatment, ouncil. within 14
t Appeal tol days of re-
; Ditto. Legal repre- Private doctor, hen a the ad- quest.
i sentative, patient re- mini-
J: relative, di- ifuses hos=- strative
! rector of the pitalization, court by
institution fof [the consent patient
care or old age. of a himself
'judicial or per-
: doctor" is son who
reguired to can re-
hospitalize quest
him without hospital+
his consent, ization.




Decision making

Medical

Other

hange of

Grounds Applicatio Length Sta 6a iodic Review {Discharge Trial Discharge
EURO: PP n by Authority Certificate [Formalities gth of Stay | Appeal | Per & € Status
UNITED Necessary |Nearest rela- |Hospital 2 medical 1 year; renew- |[Petition |[Medical examina- [Hospital RMO can allow If o pa-
KINGDOM for own tive or mental | managers. certificates able at hos- to Mental{tion within 2 managers leave of abserncejtient ad-
health or walfare officer one from some- pital for 1 Health months of renewal|or respon- |at any time Jzitted ag
Mental safety, or [{sociel worker)) one with year; then at Roview date on hospitalifsible medi-|specified condi-mentally
enta for safety X special ex- 2 year inter- [Iribunael |zation, cal officer|tions and for ill or
Health Covers patients AR A . .
Aot of of others, of any age who perience in vals, within 6 [Within 2 months | (RMO) can |specified periodseverely
or © v treatment of onths of reaching 16 discharge or indefinitely.subnormal
19859, are mentally Fer psychopaths - . .
mental dis- after years. at any time, is reclassi-
England i1l or severely) and subnormal . o .
order and . initial [Within 2 months Nearcst fied as
and Wales. subnormal, and for | patients, must admission|of reaching 25 lative sychopa-—
persons under approved for release bofore 4 ono ot re s ng < 5 :: @ a; :hzc o:aas
21 years who such purposed 25 years of age ;E izn ° FGBZ:O 1'11::,:ssgﬂnd a olrca:‘ only sub
are suffering by secretary unless finding Fing psychopa e Anclapp . ton Y .
from psycho- of state. patient is each sub-|subnormal pa- _ for dis- mormal he
paye Unless this sequent |tients. [ charge on icannot be
pathic dis- likely to act ) .
physician renewal 72 hrs. detained in
order or are in a manner . Y .
knows the period, notice. RMO lhospital
subnormal (see X h dangerous to revent evond 25
text for dis- patient, e self or others, [If psy- can prev ¥
N other should . discharge yrs, unless
cussion). chotic or X
have previous subnormal | by certi- [RMO or MHRT
acquaintance patient : fying to determines
with the not re- | hospital that if
patient, 1eased at managers released
that if patient is
25 years,
released, likely to
nearest tient et in a
releative patien 1
would be nner dans-
can ap- likely to erous to
peal to 1 .y &
MHRT act in a gelf or
manner dan- others,
within 28
davys gerous to (Amendment
ys. self or JAct of 1979
If others.
patient Nearest
reaches relative
16 years, cannot
not re- request
loased, discharge
nearest for another
reletive 6 months.
can ap-
peal to
MHRT
within 6
-/' months,




H

| Grounds Application by Dezii;z:i?;klng chig;EZ:te For::Tziies Length of Stay | Appeal Periodic Review |Discharge Trinl Discharge Ehg?gzuzf
i UNLTED Where
© KINGDOM nearest
(cont.) relative
applies
for dis-
charge of]
involun-
tary pa-
tient
and is
refused,
can ap-
peal to
MHRT wi-
thin 28
days.
Decisions
of MHRT
final on
facts.
DENMARK | ponoe ) s . .
1aw of geroug Husba§d, wife, Due Te§1ca1 In ?11 cases| No pers?n svall Appea% tg By superin-| Trial leave for
13 April to himself |relative, ] certificate of involun- | bs hospitalized|the Min- tendent. period not ex-
. 1938 or his sur=-|social commis- (supported by| tary stay in| for trqatmeqt istry of ceeding 6 mos,
! roundings, |sion, police a certificateg hospital, a | longer than is | Justice. by superinten-
order of or hospita- of the local | guardian necessary. Appeal dent,
9 Sept. lization medical offi- must be ap- ageinst
1957 . X s
Order of necessary cer of health polnted! his decision
5 June to ensure where't?e duty being t? c?urt
adequate practitioner | to ensure within &
1959 treatment. certifies that the pa- days.
that recover) tient is nod
would be im-| detained
probable if longer than
patient were | necessary.
not hospita-~
1 lized) e N N R o




NORWAY
Mental

! Health
Act of
2B April
1861

EMRO;

EGYPT
Mental
Health
Aect of
1944

. Decision making Medical Other Change of
Grounds Application f 5 A 1 D Tri Discharge
pp ion by Authority Certificate Formalities Length o tay ppea Pericdic RHeview ischarge rial scharg! Status
Hospitaliza-| Nearest rela- Madicel Superin- Express ot specified. By pa- Application
tieht, .
tion benefi-| tive or public {tendent. lagreement of relative by patient
cial to pa- { authority. hearest rela- himself or
or autho- .
tient, nece-| itive to ad- s his nearest
rities tdq .
ssary for mission un- relative.
) Control s
public order loss medizal Commis- Discharge
may prevent superinten-— sion by superin-
serious dan- Hont decides a ai;st tendant at
ger to life that hospita-] P his own gdisf
or walth of lization is . . cretion,
sion,disA .
others, nocessary be- charge oi Discharge
cause of the com—g by superin-—
N ]
patient's plaints tendent .
montal con- . when condi-
relating .
Bition, tions for
. Lo treatq . .
Medical su-— ment hospitali-
perintendent - zation are
must imme- not present
diately
inform Con-
trol Commis~-
sion.
Dangercus tol Written appli- 2 medical Notification |[Confirmation by Appeal See "length of [By Board of |Trial discharge |Involun-
himself, to | cation by re- certificates.|of detention|Board of Controllagainst |[stay' Control for periods li- [tary pa-
others or to| lative or by director |valid for 1 yr |detentionjiNecessity of a [Automatic mited to part ofjrients
public guardian. of hospital |Possible pro- |[to direc-imedical report |[discharge if|a day or a day. |when im-
safety. Notification |Arrest by police|l medical to Board of |longation fol- |tor of supporting deci- |Board does proved may
by a medical certificate, |Control. lowing medical |hospital [sion of prolonga{not issue be accep-
officer or Within 30 report for: to Board (tiom jwithin legal ted on a
public prose- days the - another year [of Con-— delays a voluntary
cutor. Board must |then - 2 years |[trol(also decision to basis.
either dis- - 3 years |against confirm or
charge the - 5 years |refusal prolong de-
patient or of dis- tention
confirm his charge) By hospital
detention. director on
own accord
or upon ap-
plication by
patieat's
relative




CYPRUS
Mental
Patients
Law of
29 May
1931

SUDAN
Public
Health
Law of
1975
Chapter
13

SYRIAN
ARAB
REPUBLIC

Decree No,
687 of

12 May
1954
Regula—
tions of
17 Jan.
1365

Person men-

Grounds

tally affl-
icted and a
proper sub-
ject of
confinement
Person wan-—
dering at
large be—
lieved to be
unsound of
mind and
dangerous.

'

Application by

"Information on

‘oath by any

informant.
Apprehension
by a police
officer.

Mentally dis-

turbed per-—
son felt to
be dangerous
to himself
or others,

Danger to
patient him—
self or to
others

Persconscon—
sidered dan-
gerous to
general pub-
lic or whe

have dis-
turbed the
peace

Written appli-

Decls1on mak1ng

. Authority

iCourt order

Court order.

i Med1cal
1
|

Certificate
1 medical
certificate.

bome et et e e i e im e

Mental Health
Board (Psychia-
trie Provinecial
Council)

cation by guar-

dian of pa-
tient

Written appli-
cation from
judicial or
executive
authorities

Referred to
hespital by
public secu-
rity authori-
ties

Director of
hospital

Recommenda-
tion of a
psychiatrist

1 medical
report

Other

Formalities
|District
Icourt has

Length of stay

Not specified.

‘custcdy, con=

| trol & man-
{ agement of
property of
mental pa-

tient and may

appoint ad-
ministrator
of such pro-
perty.
Notification

. of admission
"by superin-

tendent to
director of

medical ser-

vices.

Consent of a
specialized
court tec any

taken to

. Patient
‘can
- appeal

Not spec1f1ed

" legal action

_safeguard pa-

tient's money

until he is
cured,

Medical exa-
mination in
hospital wi-
thin 1 week
of admission

-

Not specified.

to determine.

whether con-—
dition re-
quires con-—
finement or
release

— -

l

Appeal Periodic Review

By ar on
behalf of

‘patient

to the
Supreme

‘Court.

Board by a psy-
chiatrist
against

Board's

decision

‘to pro-

vince
court
within 1
month of
decision,

pres - .
Discharge

By director
of medical
services,,
whether pa-
tient reco-
vered or
not.

Monthly report to

Upon request
by guardian
if he takes
responsibi-
lity of pa-
tient
Director of
hospital can
release pa-
tients upon
recovery or
cessation of

justification

for confine—
ment

Trial Discharge

Absence on
parole for such
period as Direct
tor of Medical
Services thinks
fit provided
some person will
take chacge of
patient.

‘Trial discharge

to patient's
family (tempo-
rary or perma-—

ment)at reguest
,of treating phy-

sician

Change of
status



~ A A ’DL. ‘k T Medi '1
. . " Declslon making edica
DEMOCRATIQ STOUnds AppliEiE}on by Authority Certificate
YEMEN Allegation |Husband, wife Magistrate's 2 medical
Lunacy of lunacy |0 mearest reception order certificates
Ordinance ‘relative or
of fothet person
20 July Parscn be- !Arrest by po- Magistrate's 1 medical
1938 liaved to lice or report reception order certificate
be lunatic &by police or
found wan— !informant
dering at
large, dan—
gerous or
not under
Proper care
& control !
or cruelly
treated or
neglected
Person alle—:Relative, ad- Court order Not required
ged to be .ministrator or.after inquisi-
lunatic, of . government ‘tion
unsound mind;pleader
& incapable
of managing :
himself or i
his affairs
TRAN When patient Magistrate's 1 medical
Provi- presents reception order certificate
sions in danger to
differert himself or
codes others

] Other
Formalities
Perscnal exa—
mination by
magistrate

Personal exa-
mination by
magistrate

Patient can Not specified.
be admitted
on medical
certificate &
remain 3 wks.
before magis—
trate noti-
fied & ques- .
tion of for- .
mal committal
decided :

i
!
i
b

b et g ol

Possible
to Court
in cases '
of Court
order
after in-
guisition
when un-
soundness
of mind
claimed
to have
ceased

By patient Yes
or rela-
tive dur-
ing 3 wks.
to magis—
trate;
Magiste-
rial in-
quiry to
bhe ordered
<by Minig-
ter of
Health}
Against
refusal of
discharge
to judge
of supreme
court;
Free
access to
ombudsman;

Direct to
Minister

‘-

By order of
3 visitors
Upon appli-
cation by
person who
made peti-
tion for re-
ception
order unless
dangerous or
unfit to be
at large
Delivery in-—
to care and
custody of

‘relative or

friend

When found
not to be
unsound cof
wind on in-
quisition

1 ) f ) !
Length of stay Appeal |Periodic Review Discharge Trial Discharge Chaggg of
. . : . . , s us

e o o T



DR S T TR """" -"— D . - N - ‘"‘_ - tToT o o H 1 ° !
. crounds [Application by Deziigg:i::klng] cef:gé?:;te Formgggiies Length of stay Appeal iPeriodic Review ' Discharge Trial Discharg#;chzzgiu:f
éH§I§§E£é!Any person JComplaint on Order of justice 1 medical Inquiry as to Not specified To judge 16 times a vear Written re- By superinten-
'believed te math before certificate person alle- against during first 3 quest by per—dent with con-
South . (be mentally 1 justice ged to be wrongful years & subse— son who sent of Direc-
Australialgafective & frnitiati £ mentally 111 detention gquently once a signed admis~tor General for
Mental iwithout suf~ n:Flatlzi‘f year by superin- sion request,such period as
Health ‘ficient potice Df ! tendent or other who made lasthe thinks fit -
Act means of cer or o medical practi- payment, renewable
1935-1974 Justice : . . ;
suppott or tioner family, with By Director
' found wan- consent of General
dering at Director By Superinten-— °
large ofr un- General dent for period
. der circum— By Director mnot exceeding
stances that General on '24 hours {ab-
denote pur-— own autho— 'sence upon
, pose of com rity parole) or not
. mitting some Upon issue ofexceeding 28
" offence certificate davs (trial
against law by official leave)
1f person is Complaint on  Order by 2 1 medical Procedures in Not specified visitor or
believed to oath by police justices certificate 2 stages: superinten-—

within 3 days
of his know-
ledge of such
cage to 1
judge

he mentally

defective

& not under

proper care

& contrel er

eruelly Initiative of
treated or 2 justices
neglected

by any per-

son having
or assuming
his care &
charge

Person found
mentally de—
fective by

by Commnittee
appointed by

inquisition Court
or other Reguest by
proceedings some person

in Court

Request signed Committee appoin-Not required
ted by Court

2 medical
certificates

Visit, exa-
mination &
inquiry by
justice or
report by
medical prac~
titioner
which lead to
order to ap-
prehend pa-
tient & take
him before 2
justices
Examination &
inquiry by 2
justices
Request must
be accompa-
nied by copy
of order ap-
pointing
Committee

Not specified

dent that pa-
tient is de~
tainee with-
out suffi-
cient cause,
order of dis—
charge by
Director
General
Delivery in-
to care &
control of
relative or
friend

Upon infor-
mation by
judge if
person is
wrongfully
detained



AUSTRALTA |

(cont.)

Victoria
Mental
Health
Act 1959
Section
42~43-45
to 52

! !
‘ Grounds

(Involun-
‘tary Tempo- or 2 justices
*rary Commit~

ment:

Advisable to

remand a

patient

Request of
some person

Request of
some person

Any person
considered
mentally ill

" Application by

Statement by 1

Decision making
Authority

'

1
i
i
1
3
i

Person men~  Information by 2 justices

tally ill medical offi-
found with- cer,by other
out suffi- person, ini-
cient means tiative of a
of support  justice

or wandering
at large or
found in
circumetan-
ces showing
intention of;
.committing !
a crime %
not under i
proper care

& control,
cruelly

treated or
tneglected

certificates

Medical Other Length of stay
Certificate | Formalities o
?1 medical ‘Within 30 Admission in
certificate  days, patient receiving house
/brought be- or receiving
fore 1 jus— ward for period
tice in the not exceeding
institution & 30 days
‘either dis- Prolongation
charged, fur- after examina-
ither detained tion for period
in receiving not exceeding
ward or house 6 months
or transfer—
red to mental
hospital
' Recommenda-  Report by Not specified
. tion of medi-isuperinten-

. cal practi-

dent to Chief

 tioner within Medical

period of 6

. months during
which patient
can be admit-
ted for ob-
servation

2 medical
certificates

i
" 2 medical
‘certificates

Officer

Examination
without delay
by superin-
 tendent
Report to
Chief MO
Report to
‘Chief MO

B

R Rt it

Appeal iPeriodic Review |

[

Discharge

By pa- Examination of ;On request
tient to every patient at ;of person
Chief MO least once a year.requesting

for re- with report to admissiocn
conside- iChief MO "By order of
ration of ;superinten-
his case ident |
i By order of
[Chief MO !

i Upon recom— ;
:mendation of
cvisitors

- Delivery in-—
, to care &
‘ control of '
. relative or
| friend

gBy judge

'Trial Discharge

By superinten-—
dent for period
not exceeding 7
days or for
longer period
with consent of
Chief MO

Boarding out of’

patients not
dangerous to
themselves or
others

N C}.{.;ngé of

;tqtus



FI1JI Grounds  Application byT Decision l?akmg | Me‘.h?al Ott.ler.: Length of stay | Appeal !Periodic Review Discharge |Trial Discharge Change of
FILANDS b =t zmmcee o0 goe e Authority . Lfa‘er,tlf;-ca.t.:g,.. Formalities |~ ™ 1 "7 4 _ statug
If it ap-  Information on strate will (Medical cer- Within 48 hrs Not specified {Upon in— - By order of |Trial discharge
Mental pears that 'cath lorder apprehen~ itificate by Inotification fcrmatiun? . superinten— |upon applica-
treat- |any person Applicatrien by sion by police lgl'eg:'tst:e:r.'ed by superinten- on ocath oti . dent if he {tion by person
ment | suspected of any person for examination &'practitioner /dent of any } otherwise | | believes pa-lwho requested
Ordlnance!being un- ‘related to or lcommit patient to{In case of jadmission to Supreme | . tient is fit{admission by
of 28 FEb*:sound of 'having care or mental hospital .absence of jchairman of Court canf to be dis~ !superintendent
1940 'mind is at control of men- med.prac,, (Board of order i " charged Permit for ab-
amended ‘large or i tal patient 'possible dedVisitors that de- : By order of jsence given by
e:.(ten— . 'dangerous : itention for |Visit & exa- tained i © 2 visitors 2 visitors with
sively in o yipcels 'period not |mination of person be: after 2 vi~ |advice of super-
1964 .or others or ;exceeding 7 l|every patient brought ‘gits if pa- jintendent with
.18 not under idays providedby superinten-i for exa- , tient is de-ipossible limits
proper care : -Tequired cerddent within 24 mination . tained with-|in time or
§ control orj | tificate is lhours of ad- i & order out suffi- ‘'place
is cruelly i lissued withir#mission H j‘discharge ‘ cient cause |
. treated or : that period iif it ap- Upon wricreni
‘neglected ‘for further | ! , pears ’ request of
by any rela- detention ] } i that such ; person who | ’
tive or 12 medical | i . persen is signed appli-i
other person. lcertificates - v , sound of - carion for
having care ‘(under spe- ‘ > mind reception
or charge of ‘cial circum~ | j By Supreme
him stances, pos . Court 3
Person al- Any person re- .Supreme ¢ourt can sible tecep- cps . If unsound- i
' . : , . ! Not specified | N l
leged to be 1lated by bleod order inquiry and tion with 1 | ness of mind :
unsound of or marriage to upon inquiry or- med. cert, [ ' has ceased
mind & in- person alleged der detention in provided : ¢ Court, after -
capable of to be unsound mental hospital second med, } inquiry can
managing "of mind cert. fur- order dis- !
himself or Any officer in nished withi . charge F
his affairs  public service 7 days of ad ’ ;
mission) r’ ; ‘
MALAYSIA Temporary Apprehension by Qrder by Medi-  Examination 1 Period not Upon appli~ By order of 2 i
Mental detention police officer: cal Officer by Medical exceeding 3 cation of vigitors with-
Disorders Person sus- Proven by (Form A) 0fficer ! months relative or out set limit
Ordinance pected of Court OR i i friend, order of time
of 1952 being men- Report by f i of discharge By superinten-~
tally dis- police officer ’ by magistrate dent for
ordered & or informant ’ after consul- perieod not
found wan-  to magistrate tation of su- exceeding 7
dering at ., Request of i . : perintendent days
large or some person , ’ ! : & delivery
suspected ‘ I into care &
of being f custody of
dangerous friend or
I11 treat- | relative
ment of I
person sus- '
pected of .

mental dis- i
order ' .



Y . 1

e e
' Other i Change of

MALAYSIA | Grounds _f?g}icatio?_f’y . Dec;i&?;mg I Ce?iﬁhg:‘:te Formalities Length of stay jl Appeal ! Periodic Review - Discharge ‘ Trial Discharge“ status
(cont.) iAllegation | Husband, wife 1 medical Within 1 Period not ex~ ' Upon request:By order of 2
of lunacy ' or relative to recommenda- ‘month of ad- ceeding 6 mths. by patient | visitors with-
J medical super- tion signed mission pa~- Renewable for within 28 {out set limit
; i intendent by 2 regis~ itient shall further 3 mths. days jof time
' ) tered medi- ibe examined but not exceed- .
cal practi- by 2 visitors ing 6 mths. in ‘By superinten—
tioners (vali all ident for period:
only for 28 ?not exceeding
days) ‘7 days
Indefinite
detention
Person found Application Court order Not required ‘Not specified By order of -
to be un- for inquiry by ' the visitors! ’
sound of any person re- .
mind & in- lated by blood
capable of or marriage
managing '
himself or
his affairs -
Same grounds Application by Magistrate issu-. ‘Not specified By order of
as for temp— visitors con- ing an order of - ' the visitors
orary deten— cerning pa- detention . By order of *
tion by or- tients detai- the magis— ;
der of a ned for 3 mths » trate ! :
medical or detained ’ . :
officer for 14 days ‘ 5
for observa- :
tion or velun-— . :
tary boarders i . :
JAPAN Compulsory By any person Governor of Medical exa- Not specified Compul- By Governmor Temporary dis-
Law No.  hospitaliza— who has dis- Prefecture mination by sory hos- of Prefec- charge by Ad-
123 of tion " covered a men- .2 or more pitalized ture with ministrator of
1 May Person who  tally disor- ‘medical exa- patient opinion of Hospital for a
1950 is liable to, dered person 'miners of or person Administra- period not ex- .
Revised injure him- 'Report by ymental health responsi- tor of Hosp. ceeding 6 mths.
between self or police officer ble for Upon appli- :with approval
1951 and others owing Report by : ' care can cation by ‘of Governor of '
1965 to his men— ;Chief of Re- appeal to . Adm. of Hos. Prefecture
:tal disorder: formatory (in Governor . Upon appli- -~ !
‘ case of re- of Pre- cation by ' J‘
lease or dis- fecture patient or '
-charge of men- for in- person res-— :
tally disor- quiry as ponsible for-
dered inmate) to his his care to '
Report by Adm. mental Governor of |
of Mental Hos- ) condition Prefecture ;
pital when pa- ; (whether \ .
tient claims ! he is
‘ to be dis- still )
liable ‘

charged



JAPAN
(cont.)

Other

g -

deemed neac-—
essary for
adequate
treatment &
care of men—
tally disor—
dered person

i

: By Governor

' 2 or more

\
Grounds ! Application by Dec;zzggr?i;lng Cefigiiiite Formalities Length of stay  Appeal !?eriodic Review

Initiative of to injure

Governor of himself

 Prefecture or

others

Involuntary |Consent of ‘Administretor of 1 medical Report to
hospitalize-| person res— Hospital examination | Governor of
tion :ponsible for Prefecture
Committment his care within 10
to hospital ' days

Discharge

of Prefec—
ture after

medical exa-
minations by
medical exa-
miners of

~mental

health

Trial Discharge

EChange of

i
|
i

s ta tus



AFRO

BENIN
(Partial
application
of French
Law of 1838),

Application by

Administrative
authorities,
police.

==
THAILAND

IRAQ.

feomea.)

Pt -

Rulatives,
Police officer,
Court.

Call for
police.
Court order.

Application in
writing by the
patient’s
tamily to -
magistrate or
police
authority.

R - -

" agressive

i
i
i
|
|

TABLE ©

INVOLUNTARY HOSPITALIZATION

Med.

nds
Grounds Certiricate

Aggressive
behaviour
dangerous

for the
public safety
Criminal
offences.

One medical
‘certificate.

1
Unwilling or 'One psy-
jchiatrist's
report re-
quired.

patient,

INFORMAL SYS3TEMS

: By Magistrate or

Decision making

3 r(“;
Authority Length of Stay

Not specified,

Final decision of
admission by Psy-
chiatrist, except
when there is =a i
Court order, but
with relative's 1
agreement .,

Not specified,

Police.
Court.

Not specified.

Not specified.
Police with ap-

proval of -

religious judge or

court for non-

Muslims.

Discharge

At the patient's request with

. medical authorization.

" Discnarge after recovery.

By the treating physician,
By 4 relative who will take
over responsibility for his
treatment.

By patient himself.




! r
. Application by L Grounds i M?éf Declsion waklng Tengih oi Stay Nisenarge
i 13 ., Certificate _ Authority i
EMRO: 1 1
IRAQ - Information re- Recommentation] Court order, Not exceeding 4 By responsible offlicer on the
Drart Law ceived from from the months. basis of & medical recom-
police, or civil medical mendation. Notification tlo
Arts: 5-11.,; authorities or committee. f Magistrate or Court.
patient's tamily i On application by supervisory
! committee. 1In case of refusal
Report by police Suspicious o' | sxamination o,:ﬂagistrite issuing Not exceeding o Ly responsible o’fizer, rinal
officer ¢r otner immoral be- a physiclan or' .n order for non- weeks. Possible decision by tne GCouncil for
person re- taviour, dar- fthe Medical E‘oluntary treatment, textencion Ty ex- tne Protection of the Ment=lly
sponsible for ser to healin {Committee, ‘ amining Magistrate Afflicted.
public order. or life, on medical recom- | Un request by Director General
neglect or ex-i tmendat. lon~ for { of Medical Services in the
posure to per—f Eperioj not, ax- . Ministry of Health for non-
ion=] or i ‘ ceeding, * months. i viclent natients, -
auterial in- ‘ { Upon application by family,
Lury, . ' é discharge intc care of family
, i who will supervise treatment,
‘ { by examining Magistrate.
e e e v & xate s ¢ eaw o bo e s e 1 - i {
JORDAN ; Relatives. 1 ‘olice. QNot specified. ! By family or by patient him-
| Police, . ourt. " self if not dangevous for
. : ; - himgelfl or the community.
hUWATT ot d EER Jrive e e S imizsion o nos- N sTenl o, OIS roe wner condltion hee
' manT Ty o ot rertificat. L.l - right Lo R irprevel, back Lo the poliee
nolize, (hy L peg- operl Lo the Court Cwlth 2 readcsl report.
crierri ). Tiocuse L f aebertion Digensrve apon appl’c.ilon by
f , {1 dincerens ‘ Tamily cr pitient Oimself even
" Litent . ineg his seralnel medic:l atvice,
’ Tal. frinl lrscharge.
S Sk ,
o AR i Rt vt ien P he Famil, oF ol NI . 1. . .
Iowher reg .o Jne palbisent 1L ob L LLtaL, tient oo Tt
‘ ( Felp te “he g:“m?}.s it has TrQeTnT v
; !opolize, (oo, oo 3P TSeuwl, n
i 4‘ CLve BloLw o n Coptngs Wity L
f i ariting. ?Jtieﬂt.
H [ — . L o m—— . -




1i1

g e -

EMRO

SAUDI
ARABIA

Draft Law

‘‘‘‘‘‘ - e o e e < e o s e
Med, Decision making
Application by Grounds Certificate Authority _Length of Stay
Police. Not specified.
Psychlatric
clinie 1n Pro-
vinces.
Administrative-
source,
N SOOI S — e e e =
Patients family.{ Nature of One medical Order of the rep- Not specified,
disease is certificate = resentative of the
such as to be Minlstry of Health
prejudicial tq or his deputy.
security or
order or to
arouse con-
cern for the
safety of
patient or
others. |
Patient's family {2 medical
certificates
[N UR IS NN S J R IR S

Discharge

Upon a request of his sponsor
after permission by the
specialist,

By family or through mass
discharge of recoverlny pstients
Upon appeal by the patient him-
self to the ope2izlist

2 e

By order of Director of
Hospital -

when cure completed or
sufficient improvement; upon
application by patient's family
or guardian,

Trial discharge for non-
violent patients.




66

The statutory definitions of persons sublect to involuntary
hospitalization differ from country to country. The majcrity of the laws
reguire a finding, usually Included in the medical certification, that
the patient must be likely to be dangerous to self or to cthers, due to
mental 1llness or disorder, unless he is hospltalized and confined.

Some laws also add an alternative criteria that the patient can be in-
voluntarily admitted if he or she does not understand the need for treat-
ment and is unwilling or unable to apply for it voluntarily. Since there
is little, if any, effective medical audit of the opinions cffered by thosa
persons who are making or accepting such certificates, and very in-
frequent legal challenge of commitment orders in any country, it matters
little what standard the law imposes. The practiecally important factors
are related to the methods and customs of the medical community in making
referrals to mental hospitals and the availability of alternatives in

the treatment of mental illness, particularly severe disturbances and

psychotic episodes,

5. Observational Hospitalization:

In Table 9 will be found the procedures we have classified as
observational. The selections are somewhat arbitrary and can be found
to overlap, in actual operation, both the previcus section and the next

following category of emergency care.



OBSERVATIONAL

TABLE

HOSPITALIZATION

Grounds

Application

Period

Other formalities

Change of Status

Mental Health
Act of 165G,
England and
wales, §25.

mental disorder
and "ought to

be detained"

for health or
safety of self,
or for safety
of other persons

mental health
officer,

2 medical
certificates.

tive who made
application
can request
discharge on
72 hours
notice.

- PN P oa e o

[

Lmoenths, . _

-~ PRI S e ]
AFRE%

LESQTHO Allegation that Application by re- | Not exceeding It must appear to the When procedure for ad-

the patlent is sponsitle relative | 21 days. responsible medical prac- | mission to a mental
Mental Health suffering from to the District Possible fur- titioner and the district | hospital is followed.
Law of 1963, mental hyper- Commissioner who ther periods of | commissioner or the

disorder and with one medical 7 days, with a | medical offlcer in charge

that it is ex-~ recommendation, total not ex- of the Mental Hospital

pedient 1in the will direct ad- ceeding 6 weeks.| that no satisfactory al-

interests of mission for cb- ternative method of

the patient or servation., treating the patlent is

for the pro- available.

tection of

other persons,

- SN o ]

DENMARK
Law of 1938, Voluntary. 6 months.
UNITED Patient is suf- By nearest re-~ 28 days, Th.e medical officer in
KINGDOM fering from lative, or Nearest rela- charge can refuse dis-

charge on certifying
that patient would be
likely to act in a
manner dangerous to
other persons or him-
self if discharged.
Nearest relative has
28 days to appeal this
refusal to MHRT.
Renewal is for up to 6




ii

Grounds

Application

Period

Other formalities

Change of Status

January 1965,

PERU Any patient In a special admis- {Not exceeding If it 1s decided that
entering a pub- }slon and obser- 30 days. further treatment is
Executive
Decree of 14 lie instltution.]vation service by necessary, the patient
October 1052 superintendent. shall be transferred to
sect. 32. the appropriate service.
EGYPT Observation of |If the medical 8 days. Dally medical examination| When the medical officer
Mental Health person alleged officer cannot give will issue a medical
to be mentally (a definite diag- certificate statlng that
Act No. 141 of )
111, nosis within 24 hrs, the patient is mentally
1944, article
5 the patient can be ill.
’ placed in a general
hospital.
TRAQ If the patient's{By Court, in the 2 weeks.
cendition re- light of the medical
Draft Law, . '
Art. 5 (11) guires further committee’'s recom-
to- ) study. mendation,
e e e, - T
DEMOCRATIC None
YEMEN
Chapt. 80 of
Aden Law.
SYRIA Certain detalned|Written application
Instrustion | 8 SRS | e
No. 1 of 17 authorities.
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Grounds Application Period Other formalities
Eﬂﬂﬁg: a Sl e - -
|
SAUDI When the iBy order of a 8 days. Patient must be examined
ARABIA physiclan has i physician in a every day.
been unable to government hospital
E::ftuLaw, "declde definitely other than a men- |
v lwhether the ! tal hospital. ;
! patient 1s suf- ‘
i fering from a
'mental disease,
T !
| |
|
i
AUSTRALIA }
South Australia ;Upon request by Examination by superin-
Mental Health patient himself or } tendent without delay.
| 2 months,

Act 1935-1974,
Sect. 35 & 36.

Sect. 32 &33.

(contd.)

When a mentally
i1l person is
without suf-
fileclent means of
support or is
wandering at
large or was
found under cir-
cumstances de-
noting a purpose

iother person, with
1 medical certifi-
cate,

By order of the
superintendent of a
public hospital,
with 1 medical
certificate.

Hospitalization in
receliving house or
ward.

,Order of 1 or 2

" Justices accom-
ipanied by 1 medical
icertificate.

i renewable but
" further perlod
| not exceeding

4 months.

30 days.
Renewable up to
6 months.

Within 30 days the
superintendent will
cause thls person to be
brought before a Jjustice
in the institution.

Change of Status

By physiclan at the
expiration of the 8
days: either release
confinement.

Discharge or transfer
into a2 mental hospltal.

Discharge or transfer
into a mental hospital.




e e

Grounds

iv

Application

Period

Other formalities

South Australia of committing

Sect. 32 & 33
(contd.)

Mental Health
Aect 1999,
Sect, 42,

JaPAN

Mental Health
Law of 1 May
1a%0,

Article 34,

MALATGIA

Mental Dis-
order Crdl-
nance of 1952,
Secbtion 7.

{contd.)

some offence
agalnst the law,
or, not under
proper care and
control or
cruelly treated
or neglected,

When the admini-
strator of hos-
pltal thinks that
a longer period
of time 15 nheces-
sary for the
diapgnosis of the
patlent.

Upon applicatlion
for Inguiry
whether a person

who 1is alleged to

he mentally dis-

ordered is or is
not of unscund
‘mind.

pital.

|

Cn the request of
some person with
the recommendation
of a medical prac-
titioner, hos-
pltalization in a
psychiatric hos-

21 days.
Renewable up to
& months after
medical exam-
ination,

By Administrator ‘
of hospital,

Court order.

|
i
J—

3 weeks.

1 month,

H
i
i
?
! i
+
i
i
i
1

Examination without de-
lay by superintendent,

Consent of guardian,
spouse, Or person
responsible for patient's
support.,

Report within 10 days

to Governor of Pre-
fecture.

Within that periocd the
superintendent has to
produce a certificate as
to the state of mind of
the patient and present
it to the Court.

S

- L

Change of Status

Discharge or transfer
into a2 mental hospital.,

Discharge or further
commitment by Governor
of Prefecture.

By Couprt order.
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MALAYSIA
(contd).

Section 37,43,

Section U4l1.

Jrp—

Grounds Application Pericd
Person suspected | Order of detention| 14 days.
of being mentally| signed by a
disordered and medical cofficer.
found wandering
at large, or
dangerous, 111~
treated.

Public safety or |Removal by police 3 days.

welfare of a
person alleged to
be unsound of
mind.,

officer or medical
officer.

Cther formalities

If medical officer in
charge of hospital be-
lieves it necessary,
possible further detentlon
until next monthly visit
of visitors.

Change of Status

The visitors can make
an application to a

Magistrate who can
issue an order for
further detentiocn.

The visitors will either
discharge the patient

or make an application
to 2 Magistrate for

further detention.
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The criteria for placement In this section relate primarily to the
grounds stated for use of the procedure. The physician who certifies
the patient for hospitalization dces not generzlly need to be certain of
his diagnesis, he need only be seeking the care and treatment in order
to determine the condition of the patient. Some laws seem to require that
the physician be fairly convinced that the person is mentally ill, but
the severity of the disturbance and methods of treatment may be uncertain

and requiring of observation over a period of time.

The procedures included herein are also specifically limited in
time. The general mode is 3 toc 4 weeks of observational care and treat-
ment at the end of which time a declision must be made to transfer the
patient to a regular, indefinite, or extended stay, or to release him.
At release, of course, it may be recommended that the patient seek out-

patient care, or other professional help in the community.

Nearly all of the procedures are involuntary. Most of them are
without prior court approval. In Denmark, however, as in the other
Secandinavian countries, there has long been a traditlon of voluntary
observational hospitalization for a periocd up to six months. We have

listed that procedure in our Table herein,

The Malaysian legal procedures are multiple and complex. We have
listed 3 different procedures in this category because the law of
Malaysia so classifies them, even though one of them is limited tc 3 days.
Another Malaysian procedure is listed under emergency hospitalization,
even though it is allowed for 7 days hospitalization with a provision for

renewal for an additional 7 days.

It is our impression that observational hospitalizations are less
frequently utilized at present than in former years. In a formal way,,
this is evident from the relatively small number of countries having such
a provision in their current law. Such procedures are not included in
the quite recent revisions of the law in the Canadian Provinces and the
American States surveyed. The reason for this change in practice is quite
¢lear. It is due to the greater availability of out-patient and consul-
tation services in many countries where diagnostic services and early
and effective treatment can be given in the community without the need to

hospitalize the patient, Only where the large public mental hospital Is
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the only available facility will there be the continuing need for the
3-4 week observational periods for non-dangerous patients who do not
need emergency confinement, General hospital psychiatric services ére
also absorbing a large percentage of this type of patient in nearly
every country surveyed, either in out-patient or short in-patient st%ys.

This practice was reported in the developing countries as well as in the

industrial nations.

. Emergency Hospitalization:

Unlike the previous classification, the emergency hosplitalization
procedures would seem still to be a significant and frequently used ad-
mission method in all countries. The key factor here is time. The
patient is in need of immediate professional attention. He usually needs
both immediate treatment and immediate restraint, due to a violent outburst,

or sulcide attempt, or other sudden and bizarre behaviour.

In those countries which require pre-hospitalization review by court,
or the certification of the illness by 2 physicians, the use of the
emergency procedure dispenses with these requirements. Many countries
still require one medical certification, even for acute emergencies.

Also in many countries, the appliecation itself is made by a health officer

or by a physician who has examined the patient.

In many countries, emergencies are handled by the lccal police.
Therefore, the law usually allows police to detain persons who as sus-
pected of being mentally ill and in need of immediate psychiatric care.

The police are authorized to take the person to a mental hospital and it

is the responsibility of the hospital to make a determination of whether
the person should be admitted. In practice, the local police are often
reluctant to take people to a mental hospital even for an evaluation
without a physician first examining them and advising the police, or making
out emergency commitment papers. This is particularly the practice in

any country where the police are at all apprehensive about law suits by

such persons against the police for improper confinement or arrest.

In some countries, especially those without formal legislative
systems, there may be little opportunity on the part of the hospital

doctors to exercise medical discretlon about admittlng patients escorted
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to the hospital by the police authorities. Improved legal systems wilh
more modern procedures woculd strengihen the role of the admitiing docters
to refuse to admit, or to refer elsewhere, when inappropriate cases are

brought to the facility by police or other governmental agencies.

Nearly all of the procedures outlined in Table 10 are limited in
time to from 1 to 3 days before the patient must be discharged or handled
through some formal procedure. In some of the countries, the French
system of reports to the prefecture of police, or other special sur-
velllance board, are installed, with the reports usually required in 24
hours. In only a few of the countries are emergency hospitalizations

currently allowed for periocds of from 7 to 14 days,
Serious doubts have been expressed about the psychiatriec advisablility
of the very short reporting regquirements. These doubts will be explored

later in the Report,.

7. The Criminal Law Processes and the Mentally I1l {Offender:

The criminal law and mentally ill offenders were not a part of our
study. Some of the mental health codes which we examined had provisions
on care and treatment of criminal offenders and provisions on obser-
vational commitments of persons charged with crime. In cther countries,
such matters were taken care of in completely separate criminal codes,
Many countries have separate institutions for the "criminally insane',

usually under the supervision of the state penal authorities.

It was repcrted that 1n some countries observational cases sent to
the hospitals from the criminal courts take up 2 considerable number of the
beds in the public mental hospitals. These cases often add to over-
crowding in many hospitals, since the admitting doctcrs cannot refuse ad-
mission of these patients. Very few Jurisdictions provide psychiatriec
consultation to the criminal courts to screen ocut inappropriate obser-

vational commitments.

Some of the ecivil 12w hospitalizs=tion procedures which were surveyed
overlap with the criminzl zreas, or provide for alterrative methods of
disposition of person: who could otherwise have been handled In the

criminal law svstem. Thi= i3 the case with the mental horoitilizaticon of
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alcoholies and drug-dependent persons, reported upon earlier in this
Report. It also oceurs under laws such as the Mental Health Act of 1959
in England and Wales and laws modelled thereon which include "psyche-
paths" in the same classification and within the same system as other
"mentally disordered" patients., It is very difficult to integrate this
type of patlent into the more modern psychiatric facilities with their
open wards and doors and much liberalized and freer rules of operation,
A Report of the World Federation of Mental Health in 1967 questioned the
Britlsh approach:

"Among the categories of mental
disturbance provided for is
"psychopathic disorder"..... This
clause has the effect of bringing
psychopathic behaviour within the
scope of medical treatment and has
ralsed the significant gquestion of
a medical type of institution for
the treatment of chronic criminality.
If moves are made in this direction
they will undoubtedly result in the
provisicon once agaln of some closed
psychiatric hospltals for in-
dividuals who are there under some

form of legal duress"eu.

The doubts expressed were gqulte prophetic., Among the most serious
problems in the British mental health system at present is the handling
of psychopathie patients, both in the special hospitals and in the
general mental hospitals. Cases involvingpatients who are or were psycho-
pathic and highly dangerous have given the greatest difficulty to the
Mental Health Review Tribunals. A recent Report in the United Kingdom
recommends extensive reforms in the handling of mentally 111 offendersas.
There is also considerable interest in this subject in many other regions
of the world. The subject is dealt with in a paper on health aspects of
avoidable maltreatment of prisoners and detainees prepared by WHO for the

Fifth United Nations Congress on the Prevention of Crime and the Treatment
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of Offenders held in Toromto in 1975, The difficulties of drawing a clear
distinction between criminality and mental disorder are stressed and the
growing practice of Marranging' informal admission to psychiatric hospital
for offenders who 'accept to be received for observation and any necessary
treatment” is mentioned. The problems which have arisen as a result of
preference of committal to psychiatric hospitals rather than prisons of
offenders medically judged to be anormal are discussed in the light of the

evolution of the "open door" policy.
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D. Protective Measures for Patlents

1. Court and Administrative Review:

Throughout history, the independent system of the Jjudiciary --
official Justice-- has been the primary recourse of the individual to
protect his rights and to redress wrongs against him, and to gain his
liberty from unjust or improper imprisonment or detention. These
principles have been adopted 1In international documents on human rights.

The first principle appears in the Universal Declaration of Human Rightis:

"Article 10, Everyone is entitled in full
equity to a fair and public hearing by an

independent and impartial tribunal, in the
determination of his rights and obligations

and of any criminal charge against him",

The second principle appears in the International Covenant on

Economic, Socizl, and Cultural Rights:

"Article 9. (1) Everyone has a right to
liberty and security of person. No one
shall be subjected to arbitrary arrest

or detention. No one shall be deprived
of his liberty except on such grounds

and in accordance with such procedures

as are established by law.

(%) Anyone who is deprived of his liberty
by arrest or detention shall be entitled
to take proceedings before a court, in
order that the court may decide without
delay on the lawfulness of his detention
and order his release if the detentlion is

not lawful™.

Very similar provisions to the above may be found in the European

Convantion on Human Rights:
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"irticle 5. (%) Everyone who is deprived of
his liberty by arrest or detention shall he
entitled to take proceedings by which the
lawfulness of his detention shall be speedily
decided by a court and his release ordered if
the detention is not lawful,

Article 6. (1) In the determination of his
civil rights and cbligations or of any
ceriminal charge against him, everyone is
entitled to a fair and publie hearing within
a reascnable time by an independent and im-

partial tribunal established by law",

The commitment of an individual to a mental hospital is clearly a
deprivation of liberty. It is also a personal trauma and a social,
political, and legal stigma of great severity. It is often considered
more damaging and more lasting in its effects on the future wellbeing of
the individual than criminal charges or convietion. Therefore, commit-
ment procedures in most countries are provided for in the official law
of the country enacted and promulgated by its law-making assembly. Such
is the requirement of Article 9 above of the International Covenant on

Economic, Sccial, and Cultural Rights.

The provisions of the international documents concerning the right to
a public hearing are not as clear. They are open to interpretation and to
different application, depending on the circumstances of the individual
case. The most serious interpretative problem concerns when the hearing,
or an opportunity for a hearing must take place. Article 9(4) of the
International Covenant on Feonomic, 3ocial, and Cultural Rights and the
Furopean Convention, Article 5(4) deal with the matier of when the court,
once the request is filed, must make its decision. In the former, it is
to decide "without delay™, in the latter it is to be"speedily decided".
But the implication of the provisions is that the person nas zlready been

deprived of liberty before the reguest for court action is made.

It seems reasconably clear that these documents were concerned mainly
with the very serious problems of arbitrary arrest =nd imprisonment under

sentence without trial. Juech persons are in confinement and without
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opportunity to protest. Unless the legal system is independent and watch-
ful, such persons could never exercise any right to liberty, short of a

perscnal escape.

Nevertheless, the most effective means of exercising the right of
freedom from improper confinement and imprisonment is by public trial or
hearing prior to confinement, Under interpretation, the Constitution of
the United States has been held to require such a public hearing, in-
cluding the issue of involuntary commitment to a mental hospitaleé. The
older commitment laws of the nineteenth century in Europe which were
adopted from about 1850 onward generally followed this prineiple. There
were, of course, exceptions to this requirement in situations of
emergency, but the person was afforded the opportunity to appeal his
confinement very speedily, or the confinement itself was limited to 24
to 72 hours, within which the hospital was required either to release
the patient or to seek ccourt action for a further confinement, The
person’'s opportunity to protest was, of course, to be exercised at this

hearing,

The laws of many countries, as indicated in the previous tables,
currently adhere to this system. A;ong the jurisdictions surveyed, 10
provide for non-emergency commitment exclusively under prior court re-
view and judicial order of detention. (Cyprus; Democratic Republic of
Yemen; Ghana; India; Iran; Iraq,(under the current law and the draft law);
Nigeria; Romania; Sénégal; and the Upited States of America (both states).)
11 jurisdictions provide for alternatiye means of commitment: with prior
court review and order; and without such review. (Australia {both states);
Bahrain; Brazil; Canada (British Columbia); Fiji; Jordan; Malaysia;
Mauritius; Peru; Rwanda; Switzerland (Basel).) In the remaining juris-

dictions surveyed, prior court review is not required.

As was indicated earlier in this Report, the compulsory hospitalization
without prior court review is the most favoured system in nearly all
countries. Where it is available, it tends to be much meore utilized than
any alternative method requiring prior court review, Also, where the only
method of indefinite commiiment is by prior court order, the tendency is
to utilize any available non- judicial, temporary hospitalization pro-

cedures such as observational and emergency admissions, At the end of

these periods, a o urt hearing should be regquired, but in the past, at
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least, some Jjurisdictions have allowed a change of status of the patients
to take place, either without court approval, or without providing the
patient with prior notice and an opportunity to request a hearing in
court or before an administrative tribunal. One of the earlier reform
bills in America in Massachusetts in the 1950s was required to correct
practices of this typeET. Mere recent court cases have uncovered similar

practices in other American states,

In countries providing for court review after indefinite commitment,
the burden isfisually upon the patient to request a hearing before a
court or tribunal. The exercise of the opportunity to request a hearing is
itself often restricted to once per year, or once during a renewal period
of 2 years. Such restrictions on applications to the Mental Health Review
Tribunal are gquite common in the Mental Health Act of 1959 in England and
Wales and in legislation of other countries using that legislation as a
model. The purpose of the restrictions is to aveoid multiple appeals by
severely paranoid patients. However, the severity of the restrictions

and their universal application to all patients is open to question.

In our questicnnaire we asked about the influence of recent court
decisions on the mental health legislation of the countries. There was
no significant mention of court decisions in any country except the USA.
Most of our respondents were psychiatrists, so that the data could
be questioned. However, nearly all were functioning very actively in
mental health programmes of thelr countries, in universities, senior
clinical positions and as administrators, or in the health ministries.

If court decisions were having a major and direct influence on policy and

practice,  these respondents were not aware of it.

The lack of mention of court decisions is usually indicative of the
fact that few patients are seeking court review of their commitments. Of
course, there can be appeals to administrative tribunals and lower courts
without appeals to upper courts. Changes in law or constitutional-civil

rights matters are most apt to require decisions by the highest courts,

It has been reported that in England and Wales, appeals to the
special review tribunals are very infrequent (3.5% actual cases heard in
1971 of all first inveoluntary commitments) and further reviews in the

courts are almost never Soughtgd. Court review is limited to matters of
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law; t'indings of fact are final before the Mental Health Review Tribunals.

In the United States of America, there have oneen a large number of
appellate court cases in the commitment-law field in the past decade
conecerning mental illness, mental retardation, alconolism, drug addicetion,
sexual psycnopathy, and special problems related to these areas, plus
numeroas decisions concerning mentally i1ill offenders. The impact of these
decisions has been substantial, particularly regarding patient's rights.
The cases nave also provoked a great deal of new legislation in the field
and considerable interest in the entire subject in the law schools of
America., It should be noted that this court invclvement in the United
States is a recent phenomenon, probably more related to civil rights
interest generally than to special problems in mental health legislation
unique to the USA. A national survey published in 1953% indicated that
there had been few appellate court cases in the entire country up to that

2
time 9.

Press and other mass media coverage of mental illness and of commit-
ment or hospitalization is often closely related to court cases and
court hearings. Alsc, the public media gives considerable coverage to
actions of the courts and tribunals themselves in releasing dangerous
psychopaths who, soon after release, commit bizarre murders, rapes, and
other crimes. Nevertheless, our correspondents in most countries, as
indicated earlier in this Report, were of the opinion that press and octher
media understanding of the mental health legislation was generally limited.
The general public probably gets a large part of its knowledge of a
country's mental health programmes from press and media sources. There
was generally a correspondence between levels of understanding of the

public and of the press in the guestionnaire responses.

All of these factors seem to indicate that court and tribunal matters
can have a serious impact on mental health programmes yuite beyond the
formal application of the decrees cr decisions upon the parties to the

litigation.

2. Visitation Boards and Reporting Laws:

Among the earliest legail mechanisms adopted to provide public sur-

veillance of the operation of the public mental hospitals were the
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"visiting committees", "boards of control", and tne "lunacy commissions”.
These official bodies were generally composed of leading ciiizens witn un-
questioned integrity and prestige., They were charged by law ic "visit" tne
institutions, to hear grievances, and 1o make recommendations to the

institutions and to the government concerning improvement of ccnditions.

At the time of our survey, 15 of the countries provided in their law
for a visiting committee or similar independent nody to conduct activities
such as those related above. lﬁhstralia (both states); Democrutic Yemen;
Egypt: FiJji; Ghana; India; Irag {draft law); Malaysia; Nigeria; Norway;

Peru; Saudi Arabia; Sudan; Switzerland (Genmeva}; and Uruguay./

Most of the same laws require the institutions tc make reports to the
control boards or committees regarding their operations and often, with
information on each patient. The French and Sénédgal laws reguire reports
be made to the prefect of police and the public prosecutors and empower

these officials to make visits and inspections,

In some countries, the law contains references to responsibilities in
the national ministries of health, or mental health department or council
to make inspections and to answer complaints. Nearly all countries re-
quire supervision of the public mental hospitals by the central govern-

ment or the government of the state in a federal nation,

%. Periodic Review and Right to Treatment:

Among the newer devices for supervision of operations in the mental
hospitals are laws requir ing periodic review of the progress of individual

patients and release of the patient when advisable after such review.

In the earlier laws, the hospitals were often reguired 10 repor:i on
the condition of the patients, sometimes pericdically, to the boards of
visitors on their attendance at the institutions, or in written dozuments
sent to a central office., TNuring the nineteenth century and well into the
current century, these reports were perfunctory and ol very little uwuility
to anyone, Most of the p.tienis were nandled as chronically 111 znd
little more than custodial care was glven. The reports could nave varied
little upon anything but the de.th or the escape of a patient, Even as

more aggressive treatment methods were adupted, the reporting s,stems nad
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little effect.

It has only been in recent years that the legislatures have begun to
re-examine the issue of pericdic review and how such a method could be
made more effective. It would seem clear that the first requirement is
that an actual examination of the patient take place specifically fior the
purpose of the review. (In previous years, the administrators merely wrote
notes on patient progress based on available evaluations in the records,
As might be expected, the reports on most patients read the same: "No

change since last report".)

The next issue was who was to perform the required, specific-purpose
examination, At a minimum, one might expect, the examination should be
conducﬁed by a physician properly trained in psychiatry, or by.a physician
or other professional properly trained in mental retardation for the latter
field. Within the mental hospitals or the schools for the retarded, this
presented a problem during former years and still does in many institutions,
There was rarely enough professional staff qualified to conduct such
examinations of every patient semiannually or annually, In many
institutions in many countries there was only one, or perhaps two, fully
qualified and licensed psychlatrist., If there was only one, he or she was
likely to be the superintendent or director with little or no time to con-
duct complete examinations and to make reports on progress of individual
patients. If there were two such qualified professicnals, one was usually
the superintendent, the other the clinical director - both carrying heavy
administrative responsibility. The latter was usually closer to the patients,
but in large institutions, which most of the hospitals were, he or she was

generally limited to supervision and consultation with other staff.

During the time when the matter of periodic review was first raised,
it usually got no further than this second question. The asking of the
question itself exposed the major clinical weaknesses in the entire large
mental "asylum" system: the critical shortage, of the virtual absence, of
qualified psychiatric personnel in the institutions ecapable of taking full
clinical responsibility for the management and evaluation of individual

patients committed to the care of these institutions.

Wnen legislative bedies or reform groups have sought effective periodic

review, the institutional managers have ccuntered by pointing out the cost
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of employing professicnal staff to conduct them. Not only were the funds
difficull to procure from the same legislative assemblies, which desired
the reviews, but the professional personnel was rarely available in the

country to be hired to do the examinations and evaluations.

In later years, however, this situation has changed. Through better
treatment and management technigues, the hospital patient census has
declined and patient stay has been substantially reduced in many
institutions. The mathematics on numbers of required reviews has become
much more favourable, but alsc, ironically, much less necessary as well,
The short-stay patients aren't apt to be hospitalized long enough to
become subject to an annual review, and quite often not even to a semi-
annual process, The numbers of chronic patients has also been declining
and even these are being discharged to other institutions in some

situations.

Another legal movement began in the 1960s which alsc focussed on the
clinical progress, or lack of it, of individual patients. This was the
"right to treatment”, Professional journal papers and court cases,
particularly in the United States, raised the issue that involuntary
patients were hospitalized on the theory that, in a medical-care
institution, they were being "treated" for their mental disorderjo. ir
they were not being treated, the legal basis for their compulsory detention
could be challenged. The first statutory enactment of a right to treat-
ment for involuntary patients occurred in the District of Columbia in the

USA in 1964,

The basic problem with the right to treatment is cne of enforcement.
Logically, the only sanction a court has for failure to treat is to order
discharge of the patient. However, if the pstient is mentally sick and in
need of treatment, this is hardly a remedy, unless community-based services
can be assumed to pe readily available, Also, if the patient is believed
to be dangerous if at large, the court will be reluctant to release, since
protective detention is also a separate legal ground for involuntary
detention despite the inadequacy of the treatment being given. In the
past year, the Supreme Court of the United States reviewed its first right
to treatment case and rendered a conservative opinion which endorsed the
principle, but did not deal with the issue of whether a dangerous patient
31,32

must be discharged if not receiving adequate treatment
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A more etfective method of enforcement would, of course, be for the
court Lo order an improved treatment programme be installed in regard to this
patient (and otners in the same class) and then to receive periodic reports
in the court on compliance with the order. Most judges or magistirates are
Ltraditionilly reluctant to enter such orders. To do so intrudes the
Judiciary into the day-to-day operations of professicnally administered
programmes where technical knowledge and skill and matters of Jjudgement
are constantly required. Also, the imposition of new standards of care and
treatment is essentially a legislative matter, not Jjudieial. Lastly, new
budgetary appropriations may be necessary to provide the level of adequacy
of treatment which the court feels to be minimally necessary. The argu-
ments against imposing minimum or adequate standards of treatment
applicable to individual patients may sound quite similar to the earlier

arguments against imposing effective periodic review,

Despite these obstacles, American courts have begun to enter into the
professional areas and have issued detailed orders for treatment programmes
and for institutional improvements in professional staff, maintenance, and

23 and instituticns for the retardedju’35'

facilities in both mental hospitals
The efforts to install periodic review have been stimulated by the
action of the United Nations in 1971 in adopting the Declaration on the
Rights of Mentally Retarded Persons. The Declaration contains a provision
requiring effective, professionally conducted periodic review§6, The
"right to treatment™ has also been endorsed for all disabled persons,
including the mentally ill and handicapped, in the Declaration of the
Rights of Disabled Persons adopted by the United Nations General Assembly

on 15 January 1976,

In our comparative legal survey, statutes requiring periocdic review
as an independent procedure were found in very few jurisdictions. The
most common practical application of a periodic review which any
appreciable number of countries have adopted is attached to renewals of
the commitment orders themselves. Where the coriginel orders are for 3
months, or 6 months, a further elinical examination and report to the
coJrt or tribunal is required., After that, a clinical examination and re-
port is required for each periocdic renewal, usually at 2 year intervals for

chronic-care patients in an inveluntary status. The more effective statutes
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specifically mention the requirement of a clinical examinaition by the
responsible medical officer rather than merely requiring = reguest for
further commitment by tne hospital managers. Tnese provision: will oe

found outlined in our tables on involunt«4ry procedures.

There are no statutes specifically requiring that the pericdic review
or renewal-application examination be done by independent, outside
psychiatrists not on the hospital staff. However, the recent revision in
Alberta, Canada seems close to such a requirement in that it applies the
same procedure faor a "two-therapist certification" to the © months pe-
newal procedure which is applied to initial commitmentsz. The law does
not, however, go into detail as to who these "therapists" can be, so that
two staff members of the hospital could perform the examination and make
the certification. The law does, however, provide for administrative
regulations to define who can be "therapists" under the law for
certification purposes. The regulations actually deal with authorizing
psychologists and social workers to conduet initial commitment certi-
fications rather than with procedures for the in-hospital renewal
examinations, (The latter subject will be discussed later in this Report

in regard to new alternatives in the use of professional manpower. )

No country, including the USA, have moved very far in its statutory
enactments on an enforceable right to treatment., One cf the two American
Jurisdictions surveyed, Indiana, has enacted a special law on mental patien=s'
rights which contains a general statement of policy on treatment, but no

enforcement procedures. The statement is as follows:

"A patient shall be entitled to reasonable
living conditions, humane care and treat-
ment, medical and psychiatric care and

treatment in accordance with the

38

standards accepted in medical practice"

A specific decision was made not to include such a right or statement
in the new Massachusetts law. Instead, the requirement was placec upon
the State's Department of Mental Health to enact regulations containing
"the highest practicable professional standards for reception, examination,

treatment,...... of mentally ill and mentally retarded persons in depart-
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mental facilities"jg. (Emphasis supplied.) It was felt that such a re-

guirement would have more practical effect upon institutional management
than a vague statement of policy unattached to action responsibility.
Failure to adopt and to enforce such standards could be the basis for a
court action (for an order of mandamus) to require the Department to

meet its statutory obligatiom.

The quite recent decision of the Supreme Court of the United States,
noted earlier, which recognizes a constitutionally-guaranteed right to
treatment is currently having its effects in mental hospitals across the
country. The questionnaire response we received from Connecticut is

particularly illustrative,

It is reported in the questionnaire that in the puplic and private
mental hospitals of Connecticut all committed patients are being sur-

veyed systematically and are being asked:

1. Do you think you are getting treatment?
2. Do you want to leave this hospital?

%, Do you think that you can live safely in freedom?

It is indicated that for the purposes of this survey, "treatment" of
mental patients is being defined as "the implementation and administration
of a professiocnally developed, individual, documented plan of care setting
forth objectives, activities and therapies, and directed tc the point at
which institutional care is no longer necessary”. "Professional care" is
defined as "that form of treatment in which a patient received planned and
documented diagnestic, therapeutic, and rehabilitative services from a
multi-disciplinary staff for consecutive 24 hour periods in a psychiatric
facility". The respordent also indicated that the hospital staffs are
making their own estimate of the "amount of sickness" of each patient and
his "dangerousness", All of the above will be no easy task in Connecticut
where in 1975 the percentage of invcluntary patients in all institutions
stood at 9%,

The above definitions of treatment and professional care are quite
detailed and impose a relatively high standard of clinical management

rarely reached or sought after in large mental institutions in past years.
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The requirement of an individualized "plan of treatment" designed

specifically to achieve discharge of the patient and not merely an im-
provement in his mental condition is derived from the recent court cases,
particularly the case in Alabama involving the State mental hospitals and
retardation institutions of that stateuo. The definitions also wisely
require that the institutions be able to document their individualized
plans and the clinical progress of the patients under them. The court
cases have revealed very inadequate c¢liniecal patient record-keeping in the

mental institutions,

The cases noted above were limited to a right to treatment for com-
pulsorily admitted patients. At least one case in the Federal Courts,
however, has applied the right to so-called "voluntarily admitted" re-
tarded persons, most of whom were admitted under the application of
parents. The Indiana law noted earlier is not limited to inveluntary
patients. One of the arguments favouring the statutory approach taken in
Massachusetts was that it applied to all patients and residents, whether
voluntary or committed, whether in-patient
or not, Most of the recent writing in the field favour extension of the

right to all patients.

4, Rights of Mental Patients and Mentally Retarded Residents:

Very few of the mental health codes examined in this survey contained
extensive provisions about patients' rights. The clder laws dating from
the nineteenth century generally contain a provision, under the heading
"offences", which imposes a criminal penalty against hospital personnel
wno beat patients or sexually abuse female patients. The laws also often
contained a provision requiring female patients to be escorted by a female
attendant when transferred to another hospital. The older laws also often
contained provisions regulating the use of mechanical restraints on
patients and requiring the listing of the taking of such actions in a
special register which frequently had to be sent to the Board of Control or

other supervisocory body.

In some of the newer laws the rights of patients and residents to
receive mail, to send mail, and to have pocket money are detailed, usually

with restrictions which can be imposed by the hespital under stated
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conditions, Tne right of hospitalized patients and retarded residents to
treatment or havilitation was analysed in the previous section; the cor-
relative right to refuse treatment, or at least ceriain forms of treatment,
has alsc been ralsed. Apparently, voluntary patients can refuse treatment,
but the hospital could threaten to Aischarge them on refusal to follow a
given routine of therapy. Committed patients are, of course, under legal
constraint. Where a committed patient is hospitalized on a court order,

the order often mentions treatment specifically and authorizes and protects
the hospital when it uses coercive measures to treat the patient. Neverthe-
less, we found it to be common practice in many countries to seek the con-
sent of a relative, and often of the pa{ient also, when shock therapy was

to be appiied, even for court-committed patients., Usually the seeking of
consent was an effort at protection against malpractice suits in the event
of severe adverse reaction or fractures of bones during provoked seizures,
The issue of refusal of psychiatric treatment has, perhaps, been ralsed more
often in recent years concerning criminal offenders. than for hospital patients.
These matters have been examined in a number of European countries as well
as in North America. ObJjection has been concentrated upon the use of be-

havioural control measures and on coercive drug treatment.

Qur questionnaire sought information in this area. The most frequently
mentioned problem reported by our respondents was the lack of adequate pro-
tection against exploitation of patient labour within the institutions., A
substantial majority of the respondents felt the laws of their countries
inadequate on this matter., We discovered only one jurisdiction with a
special law addressed to this subject, Indiana in the USA. Some other
countries do provide for payment to patients for work in the hospitals,
invariable a very low payment, and subject to special appropriation in the
hospital budget. Confusion can be added to this matter when the institution
insists that the work, even that of c¢leaning wards and washing clothes and
bed linens, is a part of medically ordered therapy and rehabllitation. The
Indiana legislation, a rather complex law, defines the "work activity" for

which remuneration is authorized to be paid as:

"any direct service or work performed in

an employee-employer relationship for a

Ly
hespital by a patient of any hespital™ .
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It is further provided that "when a work assignment develops into an
employee-employer relationship, it shall be confined 23 a work activity"
and the patient must be sent to the hospital's personnel of Fice by "his
physician" and he then is assigned work and remuneration in accordance

with the law,.

The same law expressly authorizes "therapeutic work assignments" for
each patient to be prescribed by their physiecians. These work assign-

ments are not remunerated under the Act.
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IV, Alternative Approaches to Harmonization of Law and Programmes:

Some Guiding Principles for Programme Administralbors

A, Introduction

In order to make this international survey of the most practical value
to programme administrators in the mental health field, we have gathered
in this part of our Report some suggested approaches to improving legis-
lation in this area. These suggestions contain some alternative ap-
proaches, depending upon the conditions the country, its traditions in the
administration of Justice, and the current stage of development of mental

health legislation.

The earlier Report of the Expert Committee on Mental Health (1955)
contained recommendations which have been discussed in this Report. Also,
in 1973, the Office of Mental Health produced a draft set of Introductory
Guidelines to Mental Health Legislation. Essentially these guidelines

suggest the text for statutes regarding central administration and
hospitalization procedures. They represent modern thinking in law and
psychiatry and are very worthy of consideration. The draft document is
attached to this Repori as Appendix A. At appropriate placez in this

section, we will discuss some of these introductory guidelines,

It should be noticed, however, that we have tried to make our sug-
gestions in alternatives and without necessarily prowvesing specific language
for the laws., We have offered examples from existing statutes and regu-
lations in various countries, These may or may not be adaptable in other
situations. They must be taken only as possible approaches which have at

least the practical value of having been enacted and tried out in other

Jurisdietions. Administrators and legislators, however, must adapt the
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suggestions to their own needs and avallable resources. On the Inter-
national level, we would reiterate the precautions expressed by Dr. E.E.

Krapf in 1959:

"It would be a serious mistake if the
case for an international approach were
overstated.,. Certainly it is
frequently possible to use in one part
of the world solutions which have
proved valuable in others, DBut pre-
clsely the International experience of
the last 10 years has shown very
clearly that there are limits to the
possibility of comparing situations and
copying solutions..., The risk exists,
of course, also in respect of mental
health recommendations which are not in
agcordance with the value systems of
the soclety in question. The simple
transfer of solutions from one area to
another 1is therefore often strongly

contra—indicated"l.

Dr. Krapf was not discussing mental health legislation, but his
observatlons, based on his own international experience in the mental
health field at WHO, can be applied quite well to the legal field. For
example, care must be taken In adapting complex hospitalization procedures
and legal ceontrols from Industrial countries fo the developing world
where different patterns of mental health services are being planned and
installed. The law, if not enacted and interpreted in accordance with
the actual programme plans, could force alterations in the services and
create barriers between the programmes and the people who need services.
We séy this not only in relation to the law concerning the facilities and
the admission procedures, but in relation to more strictly legal matters
such as "informed consent" of patients to receive care, the methods of
Judicial review, and the control and regulation of community practice in

mental health by traditional healers and auxilliary personnel.

We will try in these sections to follow our own advice,
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B. Legislative 3ystems

1. Desirable Forms and Objectives;

In this study we have been concerned mainly with statutes, the most
formal type of legal enactment from the legislative assemblies of the
world. There are, of course, other forms of law including national and
state constitutions, the decisicns and statutory and constitutional
interpretation which come from the judiciary, and so-called administrative

law or regulations.

Administrators and other perscnnel usually have their greatest degree
of Influence upon two forms of law: the statutes and the administrative

regulations.

From the point of view of programme formulation, the most important
of the two forms is the statutory. It is the point at which the public-
law makers, the legislators, are involved most directly. It is also the
point at which the governmental budgetary machinery operates to provide

the necessary funds for programme operation,

Most of the legal systems in the mental health field have been
statutery., This has been the tradition in the fleld, as pointed out
earlier, since about the beginning of the nineteenth century when legis-
lation was utilized to set up the public asylum systems in France, England
and other western nations. The content of these statutes was considerably
influenced by the mental health authorities who operated the asylums. The
commitment laws of later decades, however, as well as the lunacy com-
missions and visiting committees, were the’product of reform movements.
They were often enacted over the opposition of mental institutional
managers, or at least without their active support, These laws are still
the preeminent type of law in the mental health field in many countries.
The administrators of mental health programmes have tended to avoid getting
involved with the law which has seemed to be designed more to control
mental health personnel and programmes than to harmonize the objectives of

law and programme policies,

We suggest that programme administrators become more involved with

legislative matters and help to formulate more effective mental health
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legislation, This should be done, of course, according to the established

ayaetems of government and public administration within the country.
A p

The st:tutory structure of mental health law should include the

following obhjectives;

POLICY {1} Establishment of broad public policy in mental
health;
AUTHORITY (2) Designation of proper authority for planning and

carrying out the public policy and administering
mental health programmes (along with other health

programmes of a public nature);

BUDGET (3) Providing the budgetary policy and continuing
fiscal support for publicly conducted mental health

programmes;

CPERATIONS (4) Providing adequate structure and detall about the
operation of mental health programmes to enable
administrators to follow and to Implement it, and

building in evaluation processes;

PROTECTION COF (5) Providing protection of the law and legal-judicial

INDIVIDUALS, institutions (courts, tribunals, etc.), for the rights,
ACCESS TO welfare, property, and dignity of mentally disordered
SERVICES or handicapped persons, and providing for equitable,

non-discriminatory access to mental health services

for such persons;

MINIMUM STAN- (6} Establishment of the policy for minimum standards (in
DARDS FOR MEN- such detail as deemednecessary and desirable) for

TAL HEALTH mental health services and professicnal practice in the
SERVICES AND mental health field (or delegating such responsibility
PROFE3SSIONAL to professional organizations);

FRACTICE
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REGULATION QF {7T) Establishment of the policy for regulation of guality,
THERAPEUTIC supply, and distribution of therapeutic drugs in the
DRUGS mental health field;

DELEGATION CF (8) Delegation of authority, within statutory guidelines,

REGULATORY to governmental agencies (such as publie heal*h
POWERS authorities) to adopt administrative regulations,

decrees, instruments, or other rules, for further
implementation of legislative policy, to apply
technical detail to the programme, and to be able to
adjust the content of the programme to changes in

conditions in the field.

For those nations functioning under informal, non-statutory systems in
mental health, the choice is more fundamental. They can aveoid formal
legislation, at least for a period of time. Some of these countries have
already decided to move toward legislation, or are considering draft

s a2
provisions .

Some countries, however, are determined to keep the informality since
they view the law as coercive and punitive and as adding to the stigma of
mental illness. This view has historical support, as we have pointed out,
However, these are not the inevitable conseqguences of resort to the law as
a formal structure for mental health programmes. Law can be used effectively
to assign responsibility for service development and for protection of the
handicapped who cannot help themselves. Also, the law can protect the ad-
ministrators and the providers of mental health services and =llow them, for
example, to refuse to hospitalize patients in inappropriate cireumstances.
Decisions concerning the advantages and disadvantages of & legislative
structure will be among the most important matters in the entire field of

mental health in many developing countries in the immediate future years.

2. Advantages of Regulations:;

Once a legislative structure is adopted, therc can be substanti=zl
advantages in the use of regulations or administrative decrees to imrplement
fairly broad legislative oclicy in the mental health field. Juck

regulations have the advantsage of greater ease in enactment anl in later
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change when necessary. They can also be used to vary the application of
programmes to different patient groups and in different facilities and
services, Examples of the effective use of regulations will be cited later

in this section of cur Report.

%, Working with Legislatures:

There are alsc advantages Lo be gained {o mental health programmes by
close working relationships with the legislative assemblies, This Is often
difficult work and time-consuming, but it has clear benefits in greater

understanding and cocperation on both sides,

Mental health personnel working with legislatures must be ready to
advise the lawmakers on what they, the lawmakers, consider to be their
problems and not merely on what the mental health personnel want themselves.
It is very important to help the legislators to avold making ill-advised,
bad laws in response to crisis situations -- perhaps even more important
than advising them on the content of good legislation. Legislators are
often under great pressure from interested groups or the mass media to take
definitive action. They need - and are usually glad to get - more calming
advice from experienced and expert sources about alternatives of a less
drastic nature. Crises involving mental health aspects are not uncommon,
Assistance and advice to the legislatures should be a part of a compre-

hensive mental health programme.

4, The Law as a Rallying Point:

Resistance to change can be very great, At times, legislative bills
and enactments can be used effectively to rally public and professional
support for a new programme, or for a change in a programme. The more
natural inclination of most mental health professions is to avoid going to
the legislatures and to seek to accomplish objectives without legal in-
volvement or recognition, Very often -- perhaps most often -- this is the
wise choice, However, 1t can be very habit-forming and can lead to
continued acqulescence in the status quo with little fundamental change taking
place. It Is a fact of life in most countries that the legislatures contrcl
the bulk of all budget sources for mental health programmes. The legis-

latures also control basle policy. The press and the other mass media look
to the legislatures as the source of significant change in government pro-
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grammes and tend to give only limited coverage 1o administrative in-

novations.

Mental health professionals and programme administrators need to be
aware of these facts and to be willing to use the law and legislative
initiative for improving mental health services. Otherwise, major change
tends to be imposed from outslde the mental health programmes themselves,
forced upon the professionals who may actually have desired the change for

years, but haven't moved to effect it through the legislative system.

One of the great advantages in the use of the law as a rallying point is
that when the new programme is endorsed by a working majority in the
assembly, it greatly helps in obtaining the necessary budget support and the
cooperation of other independent government units in carrying out the pro-
gramme. In the mental health field, this is best seen in new programmes in
areas such as alcoholism and drug abuse where changes in publiec attitudes
are vitally important and where the cooperation of other agencies, such as
police and road-safety agencies, is needed; and in the development of
community mental health services where delegation of authority may be
desirable, and where the retention of personal rights and privileges may be

advisable for the community-based patients.

5. Publie Education through Law:

Closely related to the above point is the significance of law in public
education. The utility of law in this respect has been well known since
ancient Roman times when the Legal Codes were the chief instrument of

general public education.

In the mental health field, we have seen legal changes in recent decades
which have been primarily designed to educate the public and to change
attitudes foward mental illness. Thus, the legislatives have abandcned terms
such as Mlunatic" and "insane asylum" and substituted less stigmatized terms.
The trouble is, of course, that unless real change In programmes and services
and in the rights of the mentally ill and retarded take place, the new terms

become stigmatized -- and rightly so -- just as the former titles were.

More effective public education and attitude change is accomplished by
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re1l change in the effects of the law - such as removing eriminal penalties
for alecholism or drunkenness, or retaining the civil rights of committed
patients. It is, of course, more difficult to convince the legislatures to

make these substantive changes than merely to adopt new terminology.

6. Social Psychiatry and the Law:

It is important also to encourage mental health professionals to take
a broad interest in law going beyond the specific content of legislation
relating to mental health services and practice. This broader interest will
be most helpful in preventive programmes, both primary prevention and more
remote preventive efforts. Specialists in social psychiatry are taking an
interest in legislative activity, as can be seen in the Seventh Report of

the WHO Expert Committee on Mental Healthj.

A major area of interest in this field is family law and the law
concerned with e¢hild custody and protection. Also, in an even broader sense,
there will be interest in law related to major social upheaval, transfer of

large population groups from rural to urban settings, mass unemployment, ete.

Psychiatrists and other professionals in mental health programmes should
be ready to engage in advising on matters of this type which can have very
damaging effects on the mental health of their country's peoples. If they
do not do so, they will continue to cope with the symptoms of mental dis-
turbance in thelr nations, but never effectively with the social causes of

the disturbance.

An example may be useful here, In a developling country where there was
extensive movement of people to the urban areaz and new housing developments
operated by the government, 1t was the legal policy to take the next
applicant in lire to move into a housing unit or flat without regard for
family arrangements or geographic ties. The inevitable result was that the
housing projects were always seen as temporary and without family relation-
ships allowed to develop, Having further children often resulted in a
family being forced out of an apartment. As soon as a child married, he or
she was also forced to move out and go to the bottom of all housing lists.
Extended families could not maintain contact. The social psychiatrist

suggested modification of the legal policy aimed at "non-discrimination",

usually a worthy legal goal, but here resulting in further social upheaval
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and disturbance,

Another example from a legal standpoint concerns the tendency for some
types of legal deviancy to be automatically assumed to be mental distur-
bance, In many situations, the community mental health services become
centres for "treatment™ of social and legal deviation which may have no
psychopathological determinants. As was observed at a WHO Working Group
Conference in 1971 in Opatija, Yugoslavia, the result is that "the
community may misinterpret the role of the mental health service, thinking
of it primarily as an agent for securing conformity with societal norms"u.
The particular problem discussed was drug dependency. It was pointed out
that often mental health professionals falled to express their reservations
about the legal control measures being used and the resultant distortion of
all other considerations of a preventive, curative, or rehabllitation nature,
There is a clear opportunity for social psychiatrists to contribute their
views in areas of legal control and not merely to participate as passive
agents to "treat" all forms of deviancy as undesirable, unhealthy failures
of the individual "to meke mature judgements" or "to adjust teo social
conditions”, concepts which continue teo appear as diagnostic impressions in

many mental health cliniecs.

7. Methods of Periodic Evaluation in the Law:

(to be presented separately)

B. Administrative Structures

1. Integration with other Health Services:

It has long been the poliecy of WHC to foster general integration of
health services thus preventing costly and ineffective fragmentation of the
efforts of health personnel working with scarce resources. Most recently
this policy was restated in relation to mental health services in developing

countries5.

Within the law, this policy is seen carried out when the central
authority for health affairs is concentrated in one ministry or department.

It is also seen in the avoidance of placing specific legal powers in
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separate divisions or in ex officio administrators of separate programmes.
Administrative regulaticns may be used to distribute azuthority, rather than
stating it in the law. Avoiding setiing up administrative structures by
law within the health department or ministry alsc enables periodic re-
organizations of services or personnel to take place without going back to

the legislatures,

Integration with general health servicés also encourages the develop-
ment of local community mental health programmes in collaboration with
public health clinics and the use of community personnel in mental health

services, as will be discussed later in this section.

Separation should also be avoided in areas other than administrative
structure. When new methods of evaluation or regulation are developed,
such as in peer-review mechanisms for social insurance, they may apply to
ornlly one type of medical care. Mental illness is often not included because

it is perceived as 'speclalized"and 1s often considered inevitably chronie
and thus too costly to deal with by means designed for handling other acute
illnesses. Administrators of such programmes are often unaware of the
radical changes in treatment methods in mental disturbance and the change
in mental patient populations to the point where the majority are now on
short-term care in most countries. When such separate handling of mental
illness cases is allowed to continue, it reinforces the stigma of mental

illness and its alienation from other health problems and treatment services.

2. Identification and Management of Mental Health Programmes:

The above considerations must, however, be tempered by the realization
that there is often a need to ildentify and provide for the consideration of
mental health problems and priorities as such within the operation of

general health programmes.

As a matter of public administration and management, this effort at
identification generally takes the form of suggesting that the responsibility
for mental health programmes be placed in a special division or unit of that
name and under the direction of a psychiatrist. Experlence has shown that
the fallure to take such steps often leads to the subordination of legitimate

mental health needs and services., This is due to the fact that general
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public health professionals and administrators often have little or no
background in mental health, through training or experience. Since mental
health needs may not be readily apparent to them they tend to assign very
low priority to the field.

The Fourth Repert (1955) of the WHO Expert Committee on Mental Health
advocated establishment of a central authority for mental health in the
national health ministries6. In their 1660 assessment of accomplishments in
mental health work since 1948, Krapf and Moser gave particular importance to
the establishment of separate mental health divisions or sections at the
national level. (It was the first subject covered in their data,) Among the
34 countries surveyed, information was received on the establishment of
mental health divisions in 10 countriesT. In 7 of the countries, the response
was that no such division existed and none was contemplated. Specifie

countries were not named in the paper for either group .

Our current survey did not gather specific information on the establish-
ment of divisions of mental health, or separate agencies for mental health,
The leglslation reviewed concerned mainly hospitalization and often the
central authority of the health ministry was not mentioned, nor was any
division of mental health, In some countries, however, the Visiting
Committees or Boards of Control, which were mentioned earlier in our review,
have been integrated into Ministries of Health and function as part of those
agencies. This was found to be the case in Egypt, Malaysia, and Victoria,
Australia. In others, these visiting and inspecting functions, along with
handling patient complaints, are legally assigned to the Divisien of Mental
Health (as in Brazil), or to a special Mental Health Council or Board (as in
Iran, Lesotho, Peru, Saudi Arabia, and Sudan). Overall supervision of the
mental health facilities and services is performed nationally in Poland by the
Psychoneurologlcal Institute. In some other countries, standards for the
mental hospitals are established by the national health ministry or the
natiocnal health service, depending upon the extent to which the agency
operates the facilities, provides fisecal grants for their operation, or pro-
vides health insurance payments or reirbursements for care in the institutions.
The more remote from actual operation the Ministry is, the more it is apt to

impose standards by administrative regulations.



99

1

we suggest thit conslideration be given to the need to provide effective
managemant poliey ind quality-control standards for all psychiatric facilities,

regardless of whether the institutions are publicly or privately operated.

The Introductory Guidelines produced in 1973 contain a suggested pro-

vision on a central administrative body for mental health programmes,
(Section 4). The functions listed for the central body begin with organi-
zation and cocrdinaticon of facilities and with secufing and training of staff,
Budgetting and planning are mentioned next zalong with the establishment of
priorities. Following these, stress is placed upon research, manpower
development studies, and consultation. There is no mention of policy
develaopment as such, or of setting quality standards by formal regulation.
Furthermore, some of the functions which are named, such as training, man-
power development, and research, tend to be based effectively in other
governmental units such as the universities and medical and scientific re-
search councils, academies, and institutes. These functions are rarely
placed iIn the same unit which has management and regulatory respeonsibility

for mental nealth or other health services.

There is a great deal of room for legal choices to be made about
identification and management of mental health programmes and delegaticn of
authority for decisions in specifie elinical cases. Traditions will differ
in the various countrlies. However, it 1s important that specific consideration
be given to these matters in revisions of the law and in regulations. Other-

wise, important areas will be left vague and uncertain.

3. TNecentralization and Community Services:

In the hospitalization laws surveyed, it was found without exception
that the legal authority for admission of patients and, in nearly all
situations, the discharge of patients was placed in the administrator or
superintendent of the facility. In a few laws, the authority was shared with,
or placed in, the patient’'s attending physician, or "responsible medical
officer". This is a clear legal placement of power and authority which camnnct,
formally at least, be interferred with by the Division of Mental Heazlth or the

central Ministry, except by its power to remove the administrator,
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Under some of the nineteenth century laws creating the Boards of
Control and Visiting Committees with extensive powers, these groups were
given power to discharge patients whom they determined to be improperly

held. However, this authority was rarely exercised,

It is our 1lmpression that the more modern legislation which keeps these
admission-discharge powers in the hospital administrators have merely re-
stated or Tollowed the practice In the earlier laws dating back to the
asylum era when these institutions functioned independently and often were
not attached to any central Ministry or other authority. The laws creating
Boards of Control and Visitors for each institution did not change this
situation., These agencies exercised no regular management authority. Even
after the mental institutions were attached to central Ministries the
traditional concentration of management authority at the institutional

level under the law was continued.

The decentralized system was Jjustified by the great size and unwieddy

nature of the mental institutions in many countries, which grew and grew throughout
the last century and during most of the current century. These huge facilities

were virtually the only sites ¢f mental health care in these countries.

The heads of the instituticns had . well-earned professional

prestige, considerably above that of the few central office personnel. If

there was no psychiatrist in the central mental health office or division,

(which was often the case until recent decades), no significant programme

policies or decisions were expected to emunate from anything but the

hospitals. The mental health legislation reflected this state of affairs,

and it still does in most countries.

Recent changes in the methods of treatment for mental illness,
particularly drug therapy, have enabled disturbed patlients to be cared for
in the community by community-based perscrmnel. At the beginning of this
new era, nearly all of the new psychiatric programmes were extensicns of ths
large mental hospitals into the community through out-patient services
located on the grounds of the hospitals. Later, clinics werc estazblished i-
the communities at a distance, but still as units under the supervision of the
hospital, For this reason, the legal

structure was not changed and one could discover no reference to
community services in the law. Also, since most of the patient:z receiving

out-patient care were not committed, they were not identified cr processed
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through legal procedures. This lack of official recognition has had its
effects in other aspects of programme review. As late as the end of the
1960s and into the 1970s, the Eurcopean 0ffice of WHO, for example, was
reporting that although the countries of the Region were quite universally
collecting statisties on in-patient care, there was no reliable patient-
care data for community-based or out-patient servicesg. Another Working
Group Report from the European Hegion, commenting on the same lack of data,-
called it a "hangover™ from the days of custodial care in institutionsg.

Most significantly, it was said in this Report that:

"The consequences of this dearth of data
are considerable. Far from assuming any
new responsibilities, the mental health
services of most countries are unaware
of the extent of thelr present commit-
ments, and even then data usually re-
late to in-patients, whe represent only
a small portion of the total locad of a
modern community-based mental health

service"lo_

Both the law and the mental health programme structures have as yet
failed in many countries to recognize or to cope with the new system of
delivery of mental health care. It is not an "either-or" choice between
the hosplitals and community care. DBoth will continue to be needed.
Efforts in a few industial countries to move in revolutionary fashion to
community services and to close most of the large hospitals are rnow beling
re-examined in the face of unfortunate incidents when numbers of patients
were thrust into the communities without adequate services or faclilities
being avallable for them. Nevertheless, the shift to community care 1is
very great; the centre of gravity of services is now in the community in
many industrialized countries. The developing countries are trying, with
some clear successes, to avoid overconcentration on large-hospital pro-

grammes as the core of thelr mental health services,

Nevertheless, the law of most countries of the world, as indicated
earlier In our survey, does not reflect the change to community-based

mental health care. In the drafting cf new mental health legislative codes,
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we would expect this change to be considered, It has two different types of
concern: (1)} impact upon management and planning of mental health services:
and (2) impact upon the selecticn of treatment methods for individual

patients, Both of these matters have legal implications,

In regard to the first, there is a need to consider where policy-
making authority should rest for programme development and management., In
regard to the second, there is need to consider installing legal requirements
to place priority upon the least restrictive types of psychiatric care which

are community based.

Nations can make a variety of cholices concerning these issues. The
important thing is that they be considered in a formal manner. QOtherwise,
the new codes will be continuations of the past concenmtration on in-patient
care, reflecting new concepts of the rights of in-patients, perhaps, but not
realizing that the best way to protect all patients is to afford them a
variety of treatment methods suitable to their needs and conditions and to

plan and coordinate these services effectively on behalf of the patients.

The enactment of specific, formal programmes of community-based services
can provide the rallying points and public educaticnal efforts described
earlier in this section. Public interest is aroused when the programme is
itself based upon identifiable communities of particular size to which the
services are especially geared, as under the "sectorization plan" in France
and the community mental health "centres programme" in the United States of
America: In the latter, the adoption of special legislation for such pro-
grammes?%he various states inevitably brought with it a very substantial in-
fusion of new funds from the legislatures, often with matching contributions
from local governments and voluntary agencies, In the major period of
growth of these programmes, from 195G to 1971, the state budgets grew from
$832,131,522 to $£3,244,020,184 - an increase of 375%11. This growth was
significantly beyond inflationary pressures and was reflected in large in-
creases in numbers of patients handled. In California, the nation's
largest state, the number of patients in the large publie mental hospitals
declined somewhat from 1964 to 1971 (54,386 down to ©2,981), but the number
of patients handled in the community programmes nearly guadrupled in the

same period (from 55,431 up to 21&,88&)12.
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C. Accesz to Treatment

l. The Principle of Voluntariness:

There is no doubt but that the major trend in mental health care
throughout the world is toward voluntary care, This is most evident in
conmunity-bvased programmes, but it is also becoming predominant in in-

patiznt care as well.

voluntary care can be encouraged by three means: (1) making the mental
health services effective and attractive to patients; (2) making methods of
admission to voluntary care easily accessible and without economic barriers
not applicable to involuntary care; and (3) making involuntary admissions

more difficult to obtain, or requiring that they be justified as necessary,

The first named is certainly the most effective of the methods and it
has been proved so in country after country. The second is also important,
however. In most Jurisdictions, the effort has been to make access to
psychliatric care as similar as possible to any other type of health care.
This is the case for community out-patient care and, in most instances, for
in-patient care in the g ychiatric wards of general hospitals. For in-
patient care in the public mental hospitals, the transition has not been so
simple, The primary effort legally to achieve easy access simllar to
general hospital care has been in the English legislation of 1959 and its
"informal admission". As noted earlier, however, the English continued the
restriction on the discharge of such patients allowing the hospital to refuse
it and to change it to inveluntary. Scme countries have not included this
restrietion. In the United States of America, the idea of "informal ad-
mission" was first greeted with great favour, but an unrestricted admission
procedure has not gained ground in the past 10 years. In 1961, six states
had laws requiring immediate release on request of the patient. In 1971,
there were only two more states added to this list among the 50 states in
the Union. The other states imposed a restriction alleowing the hospital to
retain the patient and requiring the patient to give from 48 to 72 hours
notice of intent to leave, Many of the states, like the 1959 Act of England
and Wales, allowed the hospital to change the status of the patient, to in-
voluntary without waliting for a request for discharge from the patient.

Because of this situation, veluntary admission in the United States has been

branded as "an unacknowledged practice of medical fraud" by the psychiatrist,
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Thomas Szasz The conditional release system has been defended by two
other leading authorities in American psychiatry as a "highly desirable

14
alternative to involuntary commitment"” .

The particular change wpich was made in the English practice by the
1959 law was to remove the requirement that the patient make a positive
request for admission and understand the consequences of the request for
care and treatment. These requlrements were considered a barrier tc easy
admission. It might well be said that the English-Welsh law Instzallied a
system of "non-protesting” admission which it has described as "informal",
but which would be considered involuntary in some legal interpretationsl5.
In a new reform proposal in New South Wales, Austiralia, the reccmmended
change would result in the opposite position to that adopted in England and
Wales. The Report suggests that the law be clarified to make it clear that
the patient "is in fact a volunteer in the legal sense, capable of compre-
hending what he is deoing and what the incidents of the admission are"lé.

The specific statutory language proposed is as follows:

Such person "(i) understands the purpose of being admitied

for care and treatment as a voluntary patient; and

(i1) understands that upon admission he will not
legally be able to leave the admission centre,
mental hospital or authorized hospital of his own
volition except by written application on notice
as provided in this secticn, and that the
superintendent may, if the condition of a velun-
tary patient so requires cause such action to

be taken as may be necessary to have the status
of voluntary patient altered to that of

temporary patient; and

(iii) has been given written notice of the principal
provisicns of the Act affecting voluntary patients:

and

iv is likely to be henefited by his being =o
£

admitted fcr care and treatment as = voluntary

17

patient" .
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The last of the three methods of encouraging an increase in voluntary
admission is more indirect. Tt would make involuntary admissions more
difficult to achieve. -Such a system will be discussed later, particularly
with regard to requiring the application of "least restrictive methods of
treatment”. Also, however, the law can impose the requirement that the
opportunity be offered to any patient brought to the hospital on an emergency
basis, or other involuntary basis, to elect to enter voluntarily. Such a
method has been adopted in the new law in Massachusetts, USA. However, this
latter provision could be criticized as forcing upon the patient the selection
of voluntary status when he or she actually wants no treatment at all,
or at least a wider choice including ocutpatient care. Essentially, this
is the dilemma of voluntariness. A very strict interpretation will cut
down the use of practically any voluntary method of inpatient care.

Searching the motives of patients for seeking any kind of psychiatric
treatment can be difficult, and unrewarding, in terms of free and unencum—
bered choice, Is a man who seeks psychiatric help acting freely if he

says his wife has threatened to leave him if he does not go and seek help?
Is a patient voluntary if her employer very strongly suggested she go into
treatment? Is a patient seeking help veluntarily when he knows he is facing
criminal charges for his behaviour? 1Is the care of a minor voluntary when

it is arranged, applied for, and even paid for by his parents?

The 1973 Introductory Guidelines have a provision for non-protesting
access to treatment for "some persons, whether enfeebled, aged, demented,
mentally infirm or retarded", and it is urged that this method be classi-
fied as voluntary, except that some "responsible person" should be con-
sulted "as if he were guardian” particularly concerning continuation of
treatment or release of the patient. The implication seems to be that
adult psychotic patients would not be included in this group, even though
not protesting to their admission. (See the section on voluntary access
which requires that the person request treatment and understand the nature

of the request.)

2. Evaluation of Treatment: Periodic Review!

The theme of accountability has been strongly presented in this report.
To provide accountability in clinical care, there must be a system of evalua-

tion of the results achieved by treatment. Where the patients are handled in
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short-term care, the problem of evaluating does not come up in a legal

sense. The patient is discharged from care as in any other medical situation.
Post-audits and patient-record reviews may be done by the programme in

order to evaluate their performance, as in other medical systems. For
longer—-term psychiatric care, however, periodic evaluvation takes on a legal
character. First, the review itself is established by law or regulation.
Second, the evaluation may include determinations of legal issues, such

as the competency of the individual, especially if he or she has been

under guardianship, or has lost civil rights by the hospitalization, or

estimates of the 'dangerousness” of the patient if released.

As indicated earlier, the variocus jurisdictions have taken two
approaches in installing periodic reviews. One form requires the hospital
to conduct an examination and make a report on patients at periodic inter-
vals in their stay. The more recent statutes require that these
evaluations be afforded to voluntary patients as well as involuntary. Such
a system is most applicable when the hospitalizations are mainly or pre-
dominantly indefinite. The other method, which was found in more countries,
attaches periodic review to specific and limited periods of commitment.
The renewal of the commitment order is dependent upon the evaluation. After
the evaluation, the patient is often given the choice of remaining volun-
tarily rather than being placed under a renewed commitment order. This
latter system is quite effective and in accordance with modern psychiatric
practice when the conmitment periods are geared to expected psychiatric stays.
The institution is, in effect, being required to justify a departure from
normal practice or expected therapeutic result, This sytem is quite similar
to the "peer review' systems now being developed for all areas of medicine
where normél hospital stays and methods and costs of treatment are calculated
and where the attending physicians must provide explanation for deviatioms,

or not receive insurance reilmbursement for the care.

If the installation of either of the above systems is accompanied by
the preparation of individual treatment plans for each patient, then the
idea of a "right to treatment' is effectively installed without recourse to

more formal identification of this legal doctrine.
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3. Involuntary Care:

A discussion of involuntary care must depend on the decisions made
and the policies adopted in regard to the matters already raised in this
section of the report. A reduction in the use of involuntary admissions
seems to be the objective of most countries. The "opening" of the hospitals
and the increased use of voluntary care and community care necessarily

aids this objective.

The most salutary innovation in the involuntary procedures in these
past 20 years would seem to be the greater application of limited-stay
provisions requiring the hospitals themselves to seek and to justify exten-
sions of the period. At their longest, two-year renewals for more chronic
patients are provided, thus installing a periedic review every two years,

The initial hospitalization periods were found to run from 30 to 90 days.

If other jurisdictions are considering this sytem, we suggest that
it be installed only after a thorough and comprehensive analysis of
average-stay figures for all types of patients, review of manpower demands,
examination of community-based alternative plans for treatment, and deve-
lopment of future clinical-care objectives for each type of facility where

involuntary patients are to be handled.

4. The Declining Use of the Courts

Our comparative survey of the statutes on involuntary hospitalization
indicated that the trend away from prior court review of non-emergency,
involuntary commitment continued very strongly during the past 20 years.
if the '"non—-protesting’ admissions classified in some countries as volun-

tary were also included, the trend is even greater.

In those countries still requiring prior court review, neither the
referring physicians nor the patients and their families seem to want to
go through the courts. Therefore, various avoidance mechanisms have been
developed, such as over-utilizing the "emergency" procedures, or obser-

vational commitments.
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The country country where there seemed to be a renewed interest in
court comitments was the United States. Each of the state-level revisions
of mental health legislation in the past 5 years or so has added restric-
tions and increased court surveillance in a hospitalization system which,
on the whole, was already the strictest in the world. In perhaps the most
conservative move of all, recent court cases have required not omnly prior
court review of all non—emergency commitments, but a finding that the patient
is mentally ill beyond a reasonable doubt. It seems that the mental health
legislation of the USA has returned full circle to its earlier reliance

on criminal-law models for protection against improper commitments.
The salutary effect of the stricter requirements for involuntary hospitali-~
zation in the United States and elsewhere should be to accelerate the trend

to the use of less restrictive alternatives.

5. Emergency Care Procedures:

The major siutation in which involuntary procedures must continue to
be applied, despite efforts to encourage voluntary admissions and restrict
regular commitments, is emergencies. Hopefully, many more of the acute
cases will be handled in community facilities, both by outpatient treatment
and by use of &ay or night centres. Mental health personnel should be
able to work with patients and their families to discourage commitments,
emergency or otherwise. Nevertheless, emergencies will arise and the
police will need to he able to escort a patient to a facility for evalua-
tion, Otherwise, the police will have no other recourse but to place

the person in jail, often under a criminal charge.

The more modern emergency laws allow the hospital, or the examining
doctor, to reject admission of patients where the referral is inappropriate.
The hospital should also be allowed to suggest other alternative care,
or to admit the patient voluntarily. Statutes should also protect the
hospital staff members from legal liability for the clinical judgement they
exercise not to admit a patient, Otherwise, the hospital will tend to admit

all emergency referrals to protect itself from future lawsuits.

Many of the newer revisions of the hospitalization laws have shortened

the emergency hospitalization period to 24 or 48 hours. Serious doubts have

been expressed about the psychiatric advisability of these statutes. They
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have been advocated by civil rights groups as efforts to keep the confine-
ment period down to the barest minimum. Experience has shown, however, that
the statutes can have the opposite effect. The reporting time is very
often too abbreviated to allow for any new evaluation of the patient, parti-
cularly if he was medicated either before or after admission. Also, the
patient will still tend to be in the midst of the crisis of admission

during 24 houré or so and will not be able to evaluate his own situation

and decide on further care, a voluntary admission, etc. The result is

that the hospital is most likely to adopt a practice of automatically
reporting and asking for a further commitment order on all such patients.

If the next renewal period is an extended one, usually 3 to 6 months, or

even indefinite, the patient certainly has not gained by this procedure.

We would suggest reconsideration of these very short emergency commit-
ment periods to allow for a new evaluation to be made in the interest of
patients. Periods of from 7 to 10 days have been adopted in some countries

and seem to serve the purpose quite well.

6. Release and Aftercare Problems:

The legal provisions for release of patients are generally quite
straightforward. The hospital authorities are given discretion under most
laws to release at any time any patient except those under criminal sentence
or specific court order requiring judicial action. Somé statutes require
report of release to the court, but the court is not required to do
anything other than to enter the discharge intc the judicial records.

Some of the older laws give release powers to Boards of Confrol and

Visiting Committees, and a few to central departments acting in similar
capacities. These powers were rarely used and the provisions are dis-
appearing from the statute books. It seems obvious that the c¢linical
decision on discharge should rest with the hospital and the physicians
caring for the patients. Leaving powers in the courts to discharge

patients independently has caused serious problems, due to the failure of
the court to carry out the action by notifying the hospital. Thus, patients
have been detained in hospitals under criminal "observation" after the

criminal case has been dismissed and the observational order revoked.
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Recent efforts in a few countries to reduce substantially the numbers
of patients in the large mental hospitals has led to great pressure on
attending physicians to discharge patients. Problems occur when there is
no place in the community for the patients. The most difficult issues
arise when the released patients commit violent acts which result in out-—
cries in the press and other mass media against the improper discharge
of "dangerous maniacs" into the community. There is currently something
of a "backlash" against the aggressive policies of discharge. It would
seem that the greatest need is to develop adequate follow-up and after-
care and residence facilities in the community for patients who could
suitably be discharged. Where the "mnon-dangerousness' of psychopathic
patients or mentally disordered offenders must be certified, it would
seem advisable to protect the certifying physicians against later lawsuits
if the patient does commit acts of violence. The physician should be
protected if he used his clinical judgement in good faith under the circum—
stances at the time of the release and he should be liable only if it
is proved he acted recklessly and in disregard of indications (usually
from other contrary staff evaluations) that the patient was then imminently

dangerous.

7. Therapeutic Psychiatric Drugs: Legal Controls:

The development of improved mental health services in the community
and the more widespread use of auxiliary personmel from general public
health programmes in mental health work depends a great deal on the availa-
bility of therapeutic psychiatric drugs and the legal authorization of
personnel (after proper training) to prescribe and/or to dispense the drugs
on the scene in local clinies. The subject of legal control of therapeutic
drugs was not a part of this comparative legal survey. The laws in this
field are very complex and are currently undergoing considerable change.

We suggest that further study be given to this matter. It is our under-
standing that work is going on in this field in the Office of Menfal Health

and that a legal survey will be a part of this effort.

8. Mental Health Manpower; Legal Controls:

Closely associated with the above subject is the matter of training and

certification of mental health professional personnel and auxiliary manpower.

Psychiatrists with full qualifications clearly cannot provide all of the
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services needed in mental health programmes. The integration of mental
health programmes into general health programmes will demand an expansion
of training to a much wider group than the current "psychiatric teams" of
highly trained psychiatrists, c¢linical psychologists, and psychiatric
nurses and social workers, all acting the supervision of the psychiatrist.
The legal issues in this field are of two kinds: (i) those related to

the certification of the personnel to deal with psychiatric patients; and

(ii) the legal authorization to prescribe therapeutic psychiatric drugs.

The laws in a number of the countries surveyed grant special certifi-
cation to psychiatrists. Some alsoc certify clinical psychologists, The laws
of all but one of the jurisdictions studied limit hospitalization-certifi-
cation authority to physicians. The 1972 law in Alberta, Canada provides
for such certification by what is called a "therapist" who is specially
licensed to do so by a newly created board.18 The law does not restrict
what groups can be licensed, but it is expected that physicians, psycho-
logists, and psychiatrically trained social workers will be included in
the licensees. Under the hospitalization law, each involuntary admission
{and some discharges)'must be certified by two "therapists", on of whom
must be a physician. The law does not give any other pwoers to the licensees
except these hospitalization and discharge activities. It has been
pointed out also that for social workers to make an application for an
involuntary application is not new with this law; it has been provided
in the Mental Health Act of England and Wales since 1959. However, the
Alberta law provides that the "therapist" (which is a term implying treat-
ment capacity) does the clinical examination himself and gives an opinion
on the diagnosis of the patient in accordance with the legal requirements
for admission under the particular provision in question. This is a con-

siderable extension beyond the English-Welsh practice.
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D, Human Rights in Mental Health

1. Forms and Labels: Rights of Various Groups:

In the past is has been considered a sign of progress in the mental
health legislation of a country when the terms describing mental disorder
were changed in keeping with more modern psychiatric usage. Much attention
was given to these changes in the 1955 WHO comparative legal survey. It
was, in fact, the first matter covered in the report at that time. It
is important to note, however, that changes in the actual definition of
the terms were not dealt with. It seemed tc be assumed that a change

of title meant automatically a change in programme and operatiom.

A concentration on terminology continued to influence legal reforms
in later years, most conspicuously in the British Royal Commission Report
published in 1957. A large portion of the early stages of the Report
(from page 44 to 65) were taken up with a review of the nomenclature for
the various mental conditions. Rather obscure differences in terms received
considerable attention in text and feootmnotes. Yet, the Commission eventually
recommended one single term, "mentally diserdered", to apply to all types
of conditions legally intended tc be included under the administration
of the Act. We have noted earlier criticism of the decision to place
"psychopaths" under the same term and the same system as other mentally ili
persons. We have also noted the changes of professional attitude and prac-~
tice about placing the mentally retarded in the same category with the men~—
tally 111. The 1959 law provided definitions for each of the new sub-
categories eXxcept ome: the broadest term of all, "mental illness", was

left undefined.

In legal philosophy, the above matters are called "formalism'', or a
concentration on form to the exclusion of substance. The dialecticism of
formalism is also shown in its opposite - the attention to lack of form.
This is also displayed in the 1959 English-Welsh law where the voluntary
admission law, with its substantive requirements, was abolished and an
"informal” admission procedure was substituted, However, the very important
substantive to retain the patient and to change his status to involuntary

was Tetained in a later provision of the law.
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Mere changes in terminology and even in definitions, especially
when the definitions are quite vague, accomplish very little. If the
conditions of the programme do not change, the new terms soon become as

stigmatized as the old.

There is a tendency in mental health programmes to feel that all
mental health terms carry stigma by their wvery association with the field.
An interesting example is the reform legislation referred to earlier in
Alberta, Canada. It was determined to discard any reference to either
voluntary or informal admission and to cover only involuntary care. The
Director of Mental Health Services for the Province described this move
as follows: "The category of "voluntary patient” has been dropeed with
the intention of removing an unintentional stigma".19 The classification
of voluntary patient was referred to as "this unfortunate labelh, but
without indication of why the term had become so objectionable. Later it
was sald that th goal of the bill was to place mental health legislation
in its "rightful place within overall health and welfare laws'" and to avoid
the current "legislative schism' which, it was said, "may be the result of
the ongoing stigma attached not only to the mentally ill but also to those

. . . 20
professionals who administer to them".

In a discussion of terminology for the mentally retarded, the WHO
Expert Committee on Mental Health indicated that there were four methods
of classification: (i) legal and administrative; (ii) étiological;
(iii) psychological; and (iv) clinico—-psychological. The only type of
classification criticized was the first which it was said was most likely
to lead automatically to a decision as to what action, if any, should be

taken.21

The Expert Committee at that time cautioned against the temptation to
"favour" certain special groups, like the retarded, by the enactment of
special laws., It was pointed out that special laws could lead to over-
protection and discrimination. Therefore, it was suggested that whatever
services and facilities were open to other citizens should be open to the
retarded on the same basis, The placement of retarded persons under guar-
dianship, with consequent loss of legal competency, should be avoided where

possible.
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There has been a great deal of cbjection to "labelling" individuals
as retarded, or delinquent, or genetically predetermined to be more likely
to become criminal. These classifications have been attacked as self-
fulfilling prophesies which can greatly damage the individual and which
are very difficult to remove at a later time. Yet, these objections seems
at times to scientists and clinicians to be efforts at avoiding any unplea-
sant diagnosis or classification, however careful the usage and limited

its application.

2, Least Restrictive Alternatives:

Comprehensive mental health and retardation programmes have reached
the point in many countries such that a policy of "the least restrictive
alternative" can be applied to the selection of treatment, rehabilitation
and habilitation programmes for individuals. Essentially, the policy
requires that the perscon always be offered first the type of programme
which will least restrict the freedom of the individual and least affect
his status and privileges in the community to continue to work, move

about, and deal with his affairs.

Such a pelicy can be applied by law, as it has been in some law suits
in the United States of America. It can also be placed in mental health
legislation in appropriate provisions, as it has in a few jurisdictions.
However, merely adding it to the law does not help a great deal; the
concept is not self-executing. Professional personnel working with patients
and clients will need to be very well trained and their data on community
and hospital resources will have to be kept constantly up to date in order
to make the policy work. EKnowledge of the full range of options available
to the individual, as well as a clear picture of what is best for the
patient—client under his present condition, is essential. Even when the
policy is added by law to the periodic review at the hospital, its applica-
tion will require that community persomnel, especially social workers,
participate in the review and suggest available community placements. The
administrators of the programmes will need to build in consultation and
supervision of referring personnel and an evaluation of their work to be

assured that genuine efforts are being made to apply the policy.
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3. The Right To Treatment:

Both the legal and the psychiatric literature of recent years have
given substantial attention to the idea of a right to treatment. The
right has, in fact, been incorporated into a number of international
declarations and statements concerning the rights of handicapped persoms,
the retarded, and the mentally ill. New codes of mental health in many

countries can be expected to endorse the right in their provisions,

In a broad sense, the right is applied as a part of the overall
obligation of governments to provide for the protection of the health of
their peoples. As it is put in the often-quoted Preamble to the Constitutiocn
of WHO: '"The enjoyment of the highest attainable standard of health is ome
of the fundamental rights of every human being without distinction of race,

religion, political belief, economic or social condition.”

As most specifically applied in the mental health field, however, the
right to treatment means that the patient cannot be confined without being
given a course of treatment which is designed to help him to regain his
health and his freedom. On this basis, any restriction of the patient is
unjustified without treatment, eXcept possibly when the patient would be
dangerous to other people if left at large. Even in the latter situation,
the strictest application of the concept might require that the individual
have committed acts of violence toward others and probably be under eriminal
placement (in confinement or on probation or other conditional release in

order to receive treatment and rehabilitation).

The difficulty with enforcing by law the right to treatment as
described above is that, like the previous discussion on alternatives in
treatment, it is not self-executing. It requires individual evaluation of
the "adequacy" of the treatment and the treatment plan for the particular
patient. Also, the logical sanction against non-compliance, as pointed
out earlier, is discharge of the patient, a legal "remedy" which has the

opposite clinical effect for the patient who wants and needs treatment.

It would seem that the best approach to installing an effective right
to treatment is to move toward the overall improvement of both inpatient

and cutpatient services, in hospital and in the larger commmity. As
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suggested earlier, the periodic review attached to discharge provisions at
specific intervals is the most effective means of evaluation and accounta-

bility for hospital personnel in charge of clinical management of patients.

4. The Right to Refuse Treatment:

The other side of the coin to the above discussion is the right to
refuse treatment. This matter was dealt with earlier, and it was covered
in the questionnaire survey, to the extent of its application to the require-
ment of obtaining patient consent (and that of patient's representatives,
parents, and guardians) for certain therapeutic procedures. It is also

a part of the concept of voluntariness discussed earlier.

There is some dilemma here for clinical personnel. On the one hand,
they favour the handling of all patients as voluntary, similar to other
hospital medical patients. On the other hand, they prefer to have their
clinical recommendations carried out for the benefit of the patients, Where the
patient makes what seems an "unreasonable” objectiom, or where the patient
does not seem to understand his condition and the need for the procedure,
the clinician may seek to impose the treatment against the wishes of the
patient at that time. If the treatment has beneficial results, the patient
and his family usually thank the doctor for taking the action. However,
in certain countries, a concern for human rights, combined with
public distrust of some procedures, particularly those resulting in
permanent change such as psychosurgery, requires a more formalized approach
to legal requirements for justifying treatment to which patients do not
given their informal consent. When special situations are presented, the
permission of legal or other review bodies can be sought. If justification
is presented, the action, or some revision of the actions agreed to in
the process, may be permitted and the clinical personnel can usually be

protected from lawsuits and from ethical criticism.

5, Civil Rights, Mental Illness and the General Law:

As indicated in the survey, the trend of the law in most countries is
toward preserving the rights of the mentally ill and mentally retarded, and

other categories of disorder, such as alcoholic and drug-dependent persons.
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This movement is supported in law and in the legislative halls mainly as
a part of the civil rights movement. Under this philosophy, any depri-
vation of rights must be fully and individually justified. The presumption
must always be applied that the individual is legally competent and entitled

to the rights and privileges - and obligations - of all other citizens.

In mental health programmes, the concept has practical importance to
a greater extent now than in the past because the bulk of the patients
handled in the system will be living in the community and functioningin
society., It is best for their own welfare and for their success in treat-
ment and rehabilitation~habilitation that they retain their legal competency.
This retention applies not only to the more classical areas of civil rights
such as voting, but to other competencies and privileges under the general
law such as the handling of property, automobile driving licensés, profes-
sional and occupational licenses and certifications, marriage, divorce,
and child custody. This is not to say that restrictions camnot be placed
on mentally disturbed persons, or on persons who have been proved unable
to handle some of these matters. It merely means that each restriction must
be proved on its merits and limits in scope and time be placed on the restric-

tions.

Most of these areas are not covered in the mental health codes; they
are dealt with in other parts of the law of the various nations. Never-
theless, mental health personnel should take an interest-in these matters and
should cooperate with patients and with the legal system in preserving

patient's rights.

6. The Use of Advocates or Patient's Representatives:

The protection of patients' rights requires more than legal enact-
ment, as has been pointed frequently in this report. One of the newer inmo-
vations in this respect is the placement of "advocates" or patient’s repre-
sentatives in mental health programmes to advise patients of their rights
and to represent their interests in certain situations. These advocates
can be lawyers, but they need not be, Lawyers can join the matter at the
necessary state of legal involvement with tribunals and courts, but other
types of personnel, such as specially trained social workers, nurses, or

community people, can function very effectively in this role.
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Special advocacy projects have been adopted in only a few juris—
dictions. The first programme, called a mental health information service,
was begun in New York State in the mid-1960s. In one part of the state,
lawyers were used in the programme; IiIn another part, social workers were
employed. 1In general hospitals in the USA, on the other hand, the
"patient representatives" tend mainly to have had a nursing background.

In the United Kingdom, as noted earlier, such a programme has been suggested
by the National Association for Mental Health which recently opened its
first "information and advice centre" for patients at Middlewood Hospital,
Sheffield, England.22 Such an advocacy programme has also been examined

by the Health Commission in New South Wales. The Commission proposed
specifically that an experimental pilot scheme be developed and evaluated

over a 12-month period.23

Many nations may not feel it appropriate at the present time to adopt
this service. It does require further manpower which may be not be available.
Other mneeds in direct mental health services may take priority. The patient
advocates or representatives can function best in fairly comprehensive,
complex systems where they can help to develop other options for patients
and help them with legal problems and perscnal complaints which may not be

receiving proper attention.

7. The Search for Knowledge: Experimental Approaches and the Rights of Subjects:

Treatment methods are far from wholly satisfactory in the mental health
field, There is a need to continue to search for new methods of care and

treatment. The new methods will have to be tested and evaluated.

The rights of subjects in psychiatric clinical studies need to be pro-
tected. The entire subject of the ethical and legal aspects of medical
experimentation has received considerable attention in recent years. The
most well known set of standards in the field is the Declaration 6f Helsinki
of the World Medical Association, recently amended at the World Medical
Assembly in Tokyo in October 1975, 1in addition to clarifying certain sub-
stantive provisions, especially in regard to elements of informed comsent,
the WMA adopted a requirement that all research proposals be reviewed by an
independent ethical panel to assure protection of the rights and welfare of

subjects and to assure that the gandards of the Declaration were followed.
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Serious consideration should be given to these matters in the mental
health field. It is an area of health care and practice with very thorny
legal and ethical problems of application to mentally i1l and mentally
retarded patients. How does one cobtain the "informed consent” of a mental
patient? How does an investigator conduct a research preject in the
atmosphere of a mental institution with a large population of involuntarily
committed patients? These are matters beyond this current study, but

they are of great importance for all mental health programmes.

8. Violence and Mental Illness: Dangerousness and Involuntary Confinement:

Within communities, even in the most sophisticated of societies with
high levels of public education, there is a lingering fear of the mentally
i1l as dangerous, or potentially dangerous to others, There has been an
increase in the incidence of viclence in some parts of the world. Mental
health personnel are expected to treat the mentally disturbed and at the
same time to protect the community against the actions of the mentally ill.
At times, this double obligation is difficult to fulfill, especially with

the imperfect predictive tools of psychiatry.

The trend of the law in the countries surveyed was seen to be toward
the requirement of a finding of potential danger to self or others in
order legally to justify involuntary commitment (see Table 10). There was also
an effort in some countries to encourage the release of patients who have
formerly committed violent acts, but now seem to be significantly improved
in their mental health. 1In order to provide encouragement to persommel to
recommend release of such patients, however, immunity statutes have been
enacted as protection against later lawsuits, These laws help, of course,
but no clinician wants later to find that the patients he or she recommended
for release have brutally killed innocent people, or committed other vio-
lence, or acted violently against themselves. The press and other media
will criticize the action despite the legal immunity. The gituation is
inherent in mental health treatment; it cannot be avoided without retreat
to the days of the remote asylums. No one wants to step back. Yet, the
public's fears must be dealt with, just as their support must be sought for
positive progress in the treatment of mental illness. More studies of

violence and the means of treatment and rehabilitation are needed in all
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days. Possible
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|
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3Information to a Magl-
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ilease at expiration of
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i
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cedure.
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' procedure, to order
temporary or prolonged
treatment in hospital.

o
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committal.
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H I - - - !
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21,559 of.} public security. jcertificate of ; ; ‘
k)
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Article 14, i
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dangerous con- superintendent. medical superintendent
w of A C
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! ’ to the General Inspector |

Article 17,20.

security or for
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by a medical certificate,

et B S R
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Possible, following
adequate procedure.
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i

H
!
i
i
i
1
1
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. other
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|
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because of emer-
gency and refusal
cf person to sub-
mit to examination,
physician may make
application based
on facts known at
time.
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Within 10 days the
necessary formalities
" have to be complied with.

At least one medical
certification; report to
Court within 72 hour
period, Court must act on
report within 24 hours.
If hearing, must occur
within 10 days.

If application is made by
physician who is desig-
nated by Department of
Mental lHealth for such
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admit immediately. If not
hospital must conduct ex-
amination prior to ad-
mission, examination by
qualified, designated

. physician.

Change of Status

‘When necessary formali-
' ties have been complied
‘with.

Person cannot be ad-
mitted under thils pro-
vision unless first
given opportunity to
apply for voluntary
admission.




iv
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Act, 1964, iothers and
Part TII, apparently suf-
§o7. fering from

mental disorder.

Y U SO

of grounds on own
observation, can
take person into
custody and take

him forthwith to
physician for
examination, If
physician certifies,
can be taken to
provincial hospital,
psychlatric unit,

or observational
unit.

e M e
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AMRO[ l T o o - ]
USA
Massachusetts Likelihood of -Any person may 10 days.
serious harm. apply to a district
(contd.) ,Court for 10 day i
| commitment of a !
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! pasis, At hearing, |
Court may order the
1 person apprehended
i ion a warrant and
] %brought to Court;
' ; | order medical
. ; iexamination.
— — +
. CANADA 1
Alberta None.
—_— _ . e e e
British Acting in a -Police officer or 72 hours, {
Columbia manner likely to constable satisfied i
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Other formalities

Change of Status

Section 27.

SWITZERTAND

(reneva

Taw of 14
March 1936,
Amended in
1929,
irt.21(3) &
(9).

In case of emer-
gency, when only
delay can cause
prejudice to the
patient or when |
there is an ob- !
vious danger for
public security.

 In case of emer-

- rency, obvious
,langer or neglect.
i

By director of

e et i et i -, _-“I.,_. _‘..j', ———— Wt -t im = im = _.T_._......__——.._.v _— e
} Grounds Application Pericd
AMRO R e SN - - =
CANADA 'Where use of -On application of 72 hours.
British regular pro- - anyone, a magls-
Columbia cedures would in- ¢ trate or Jjustice
volve dangerous can order ad-
(contd. ) delays. mission. :
o R e e e
FRANCE Irminent danger. Based on a medical !
tificat '
Lew of 30 cer ' cate .or :
June 1838 public notoriety,
) order of detention
. by police officer
or mayor.
ROMANTA Urgent cases. By Health Authori- |Provisional
"ties on the advice {detention.
necree No.l2 of a psychiatrist
of 2‘3 Jan, | -
1965,

Mental Hospital on
presentation of a
medical certificate,

{
i
r
i

Authorization by

the Health Mepart-
ment on presen-
tation of medical
certificate, l

within 24 hours.

Within 24 hours of admis-

. sion, the chief publie
prosecutor shall be in-

- formed; within 5 days of

. admission, communication
to public prosecutor of
cpinion of medical board.

' The director of Hospital
"must obtain authorization
of the Health Department

within 2% hours.

Notificatlion to the PrefectiFollowing the usual

‘procedure after noti-
i fication to the
. Prefect.

'

|
!The usual procedure is |

ithen followed by the
"chief public prasecutor,

Following the Health
Department 's authori-
zation,
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! Grounds (ﬁ Application Period Other formalities Change of Status

[ ——— |

| SWITZERLAND Urgent, acute 5 By hospital super- |48 hours, Within 48 hours the legal |When these conditions

j Basel cases, immediate | intendent, conditions for hospital- ‘have been fulfilled.

, danger for the ! ization have to be ful-

| ki: °§01961’ patlent and his } filled.

} * ' surroundings. ;

i . e o b o b e P s = = o e e e -
- |
! UNITED Urgent necessity : By any relative, or:/2 hours. Within‘the 72 hours, the i If second physician '
t KINGDOM (§ 29), | mental health wel- patient must be examined certifies patient, the

Act of 1959,

i England and

Wales, §§ 29,

135, 136.

|
i Mental Health
|
|
|

Person who 1s
mentally dis-
ordered 1s being
ill-treated, or
neglected, or is
living alocne.

(§ 135)

Appears to be
mentally dis-
ordered in a pub-
lic place and in
need of immediate
care and control,
in interest of
that person, or
for protection of
others,

fare officer, based
upon one medical
certificate.

Justice of the

Peace can lssue a !
warrant based on I

information given
by mental health
welfare officer.

By a police officer)]
can detain and take
to a place of safe-~
ty, or to mental
hospital.

72 hours.

72 hours.

by another physician.

;
Same as above,

A place of safety, to be
examined by a medical
practitioner and to be i
interviewed by a mental
welfare officer, to make
proper arrangements alsoc, |
in hospital, same as above,

S N

hospitalization is con-
verted into an cbser-
vational commitment

‘under §25 for 28 days.

;Same as above.

Same as above.
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; Law of 1938.

NORWAY

Mental Health
Act of 1961.

Grounds

Application

Other formalitles

Change of Status

»
|
|
i

~Consent of super-

intendent.

~0Order of police and

emergency medlcal
certificate.

IEmergency,

Communication of

medical information

together with in-
formation on the
person who has re-
quested hospital-

ization to physician

in charge of hos-
piltal by telephone.

: Written informatlion and

: when patlent 1s admitted,

Appolntment <f supervisory
guardian,

request for hospltalization
must be in the hands of the
hospital at the latest

B

CYPRUS
Mental

Patlents Law
of 1931.
Section 11.

Necessary for the
ipublic safety or
the welfare of a
person alleged to
be of unsound

mind.

By medical officer
or police cofficer.

AR

Mental Health
Act of 3l
Mareh 1970,

e - _—

On one medical
certificate.

Period
3 days.
72 hours,

'




IRAQ

Draft Law.

Grounds

[P

Application

viii

Period

Acute or urgent

i cases.

"Application by
thysieian in charge
gof treatment or

‘general practitioner

éwith written agree-
iment of patient’s
jfamily.

3 days.,

T

Other formalities

s gy

Change of 3tatus

]
After % days the patient
becomes a "voluntary"
patient unless there is
an application to the
examining maglistrate
for an order for non-
voluntary treatment.

FIJI

Mental
Treatment
Ordinance of
1940.

Section 13
Section 20

Expedient either

for the welfare
of a person
alleged or sup-
posed to be of
unsound mind or
for publie
safety.

Emergency.

i

iUrgency order made
'by a magistrate on
application of hus-
band, wife or

relative, or pclice
officer.

By superintendent.

7 days.
Renewable for
another period
of 7 days.

24 hours.

Examination within that

period by registered medical

practitioner.

Reported to chairman of
board of visitors.

[P S

Following usual pro-
cedure.

JAPAN

Mental
Health Law
of 1 May
1950,
Art.29-2.

Mentally dis-
ordered person
liable to Injure

himself or others,

Commltment by
Governor of Pre-
fecture,

48 hours.

Examination by Mental
Examiner.

By order of the Gover-
nor of Prefecture
following usual pro-
cedure.

MALAYSIA

Mental Dis-
order Ordi-
nance of
1952.
Section 45,

Expedlent for the
welfare of a per-
son alleged to be

mentally dis-
ordered or for

the publias safety.

Applicaticn by hus~
or police officer.

by a Magistrate.

band, wife, relative

Urgency order signed

T days.
Renewable for
a further 7
days.

Examlination by a medical
practitioner,

F— 4 ey v e e

The medical praectitioner
may issue an order for
added 3 months detention,
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societies. Failures in this area can lead to legally imposed restrictions

and the use of restraint and involuntary treatment methods which all personmel
in the mental health field would not want to See. It is in the interest

of the entire field of mental health to dezl wore effectively with the
problems of viclence in our communities and to encourage communities and
community leaders to cope with the preoblem with humane and well thought out

methods.
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